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LOI GIGI THIEU:

dan chd hoa Viét Nam. Y thirc tam mdrc quan trong clia

van dé, nam 2012 Uy Ban Nghién Ctru Sach Lwoc Hung
Quéc, Luc Lrgng Clru Quéc (LLCQ) da xuat ban cudn “Dy Thao
Hién Phap Viét Nam trén quan diém dan chu hién dinh, phap tri va
da nguyén”, nhu la mét tai liéu nghién ctru vé luat hién phap, dong
thoi phé bién trong gi¢i ddu tranh, Ian quan ching, hau phan bién
am muu ap dat dy thado Hién Phap 2013 cua Bang CSVN.

I I i€n phap la mét trong nhirng van dé cdt 16i cla tién trinh

DT nhién, sau d6, Bang CSVN, qua Quéc Hoi bu nhin, da théng qua
dw thdo va Hién Phap 2013 da tré nén hién phap hién hanh. Ban
Hién Phap nay da tréd thanh mot bi€u twong tinh than, 1& s6ng va
nén tang cho sy tén vong clia ché do.

Chinh vi thé, nam 2014, Lvc Luong Clru Qudc da xuat ban cudn
“Phé Binh Song Ngit Toan Dién Hién Phap 2013 cua Viét Nam”,
bang Viét Ngt¥ 1an Anh Ngtr, nhdm x6i mon tinh chinh danh ctia ban
hién phap doc tai nay trong lan ngoai nwéc, trong hoai bao chung
clla dan tdc la dwa dén sy cao chung cua doc tai dang tri trén qué
huwong chdng ta.

CAc nam 2016 va 2017 danh dau nhirng bién chuyén chinh tri chén
dong toan thé gidi, khi long dan tai mot s6 cwdng qudc dan cha
tay phwong chuyén huwédng, lam rung chuyén cac dinh ché chinh
tri lau doi. Tai Hoa Ky Donald Trump, mét doanh nhan rat it kinh
nghiém chinh tredng dac clr vao chirc vu téng théng, dé bep moi
ddi tha truyén théng tlr ca 2 ddng Cong Hoa va Dan Chu lau doi.
Tai Vwong Qudc Théng Nhat Anh, nhan dan da quyét dinh, trong
mot cudc trieng cau dan y, rat ra khoi Lién Hiép Au Chau, 1am rung
chuyén nén tang cua dinh ché nay, vén la mot dinh ché chinh tri cé
tham vong canh tranh vé&i Hoa Ky, Trung Quéc va An Do, nhu mot
siéu cudng clia nhan loai twong lai. Tai Phap quéc, qué hwong clia
cudc cach mang lirng danh 1789, nhan dan da vung Ién, gat bé cac
chinh dang truyén théng va dén phiéu khéng nhirng cho mét chinh
khach thé hé tré Emmanuel Macron, d&c clr chirc vu téng théng,
ma con don phi€u cho phong trao En Marche, la mot thuc thé chinh
tri do 6ng moi sang lap, dat dwgc da s6 ghé trong quéc hoi.
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INTRODUCTION:

he constitution is one of the core issues in the process

of democratization of Vietham. Being aware of the impor-

tance of this issue, in 2012 the Commission to Study Na-
tional Restoration Policies of the Vietham Democracy Federation
(VDF) published the book “Draft Constitution for Vietham on the
bases of Constitutionalism, the Rule of Law and Pluralism”, as a
study on constitutional law, as well as for propagation within the
community of political activists and the general public, in order to
counter the Communist Party’s stratagem to impose the draft 2013
Constitution on the nation.

Evidently subsequent to this, the Communist Party, through its pup-
pet National Assembly, has passed the draft and the 2013 Constitu-
tion becomes the current constitution. This constitution has gained
the status of spiritual symbol, raison d'étre and foundation for the
survival of the regime.

Thus, in 2014, the Vietham Democracy Federation published the
book “A Full Bi-lingual Critique of the 2013 Constitution of Vietnam”,
in both Vietnamese and English languages, in order to discredit the
legitimacy of this dictatorial constitution both inside and outside of
Vietnam, in the context of a national common aspiration to bring
about the end of totalitarianism across our native land.

The years 2016 and 2017 mark political events that shook the world,
when the will of the people in a number of Western superpowers
changed directions and shook the foundations of long established
institutions. In the USA, Donald Trump, a businessman with little
political experience was elected president, after crushing all tradi-
tional opponents from both the Democratic and Republican parties.
In the United Kingdom, the people decided, in a referendum, to
withdraw from the European Union, and shook the foundation of
this institution to the core. Such institution harbors an ambition to
rival the USA, China and India as a superpower of humanity of the
future. In France, the cradle of the renowned French Revolution of
1789, the people rose up, set aside traditional political parties and
invested their votes in a younger generation politician Emmanuel
Macron, not only to elect him president, but also to support the En
March Movement, a new political entity created by him, and to help
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Da dén luc, nhan dan Viét Nam noi lén ti€ng noéi trung thuc cla
minh, dwa dang CSVN nhu mdt dinh ché 16i thdi vao thung rac cia
lich str va cung nhau gop strc, xay dwng mot nwéce Viét Nam dan
cht va tién bd cho twong lai.

M6t trong nhitng cong tac trwéc mét kha thi, trong thoi dai tin hoc,
la phat ddong mot sach lwoc quy moé da pha Hién Phap 2013 cla
CSVN trong va ngoai nw@c.Tuy nhién, doi véi mot doan thé dau
tranh nghiém chinh, tac dong da pha tiéu cuc can di kem bd&i tac
dong xay dwng tich cwc. Chinh vi thé LLCQ da yéu cau tac gia
Luat Su Bao Tang Duc, Cha Tich Uy Ban Nghién Ctu Sach Lwoc
Hwng Qudc, duyét lai toan b6 cubn “Dy Thao Hién Phap” néu trén,
b6 sung va tu chinh nhitng khuyét diém néu c6 va viét kém mot An
Ban Anh Ngit, nhv mot du thao hi€n phap gia dinh, tuy trén nguyén
tdc hoan toan co thé van hanh, nhwng chi str dung nhu mét khung
suwon, tlr dé cac khai niém chinh tri va luat hién phap cé thé dwoc
nghién clru, thdo luan va gop phan hinh thanh mot hién phap Viét
Nam dan chu chan chinh cho twong lai.

Chung toi xin tran trong gi¢i thiéu dén quy doc gid An Ban Song
Ng(r 2017 cua tac pham “Dw Thao Hién Phap Viét Nam trén quan
diém dan cha hién dinh, phap tri va da nguyén” (Draft Constitution
for Vietnam on the bases of Constitutionalism, the Rule of Law and
Pluralism), khdng nhi*rng nhuw mot tai lieu huan luyén néi bd cta
LLCQ, ma con nhuw mét tai liéu nghién cru cho nhirng nguoi Viét
lan ngoai quéc quan tam dén van ménh dat nuéc Viet Nam, mot tai
liéu nghién ctru cho thanh nién, sinh vién yéu nwéc, mot tai liéu cé
thé phoé bién rong rai trong quan chiing tw duy va mot trong nhirng
dong gép khiém nhwong vao tién trinh dan chd héa dat nuéec.

LLCQ mong mai duoc suw hop tac, ti€p tay va ting hod clia cac doan
thé dau tranh chinh tri ban, quan ching trong va ngoai nwédc, hau
sach lvgc da pha hién phap 2013 dat dwoc hiéu nang, gop phan
x6a b6 doc tai dang tri trén qué huwong.

Tran Quéc Bao
Chu Tich H6i Bong Piéu Hop Trung Uong
Lwc Luwong Clru Qubc
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it achieve a majority in the Parliament.

It is time for the Vietnamese people to express their true will, to rel-
egate the Communist Party of Vietham, as an outdated institution,
to the dustbin of history, and join forces to build a democratic and
progressive Vietnam of the future.

One of the achievable projects in the near future, in the age of infor-
mation, is to launch a campaign to discredit the 2013 Constitution of
Communist Vietnam both inside and outside of Vietham. However,
for a reputable political organization, an act of negative destruction
must be followed by an act of positive creation. For that reason, the
VDF has commissioned the author (Zuc) Tang Duc Dao, solicitor,
Chairman of the Commission to Study National Restoration Pol-
icies, to review the book “ Draft Constitution” above, consolidate
and amend any drawbacks and provide an English edition, as a
hypothetical draft constitution, albeit completely operational in prin-
ciple, but utilized only as a framework, in which political concepts
and constitutional laws could be studied, discussed in contribution
towards the formation of a legitimate and democratic constitution
for Vietnam in the future.

We solemnly recommend to readers the Bi-lingual Edition of the
book “Du Thao Hién Phap Viét Nam trén quan diém dan chu hién
dinh, phap tri va da nguyén” (Draft Constitution for Vietnam on the
bases of Constitutionalism, the Rule of Law and Pluralism), not only
as an internal document for political training within the VDF, but
also as study materials for Viethnamese and other nationals who
are concerned about the destiny of Vietnam, as study materials for
youths, patriotic students, a document for propagation widely within
the thoughtful public and as one of the many modest contributions
to the process of national democratization.

The VDF welcomes the cooperation, assistance and support from
friendly political organizations, the public inside and outside of Viet-
nam, so that the Campaign to Discredit the 2013 Constitution could
achieve success as a contribution to the eradication of dictatorship
in our country.

Tran Quoc Bao
Chairman of the Executive Coordination Committee
Vietnam Democracy Federation
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V i tri dac biét cia An Ban Song Ngt¥ 2017 cudn “Duw Thao

Hién Phap Viét Nam trén quan diém dan chd hién dinh,
phap tri va da nguyén”.

T6i tham gia vao tién trinh dan chi héa Viét Nam tlr ngay sau bién
c6 ngay 30 thang 4, 1975. Téi la ngui hao dong, khéng c6 khuynh
huwéng tw duy sau xa. Toi tham gia nhiéu vao cac hoat dong, to
chtrc va chi viét mot vai bai bao chinh tri khi c6 nhu cau.

Tuy nhién, véi thoi gian va sw hoc hdi, tdi y thikc rang mudn gop
phan cho tién trinh dan chd héa dat nwdc moét cach thuwc t&, moi
thanh phan clia xa hoi dan sw nhw ca nhan hoac tap thé ching ta
can cac yéu t6 sau day:

a. Mot hoac mot sé quan di€m chinh tri nghiém chinh hudng
dan tac dong dau tranh

b. M6t t6 chirc gdm nhirng thanh vién tw duy va lam viéc
dung phuong phap

c. Phuong tién tai luc va vat lwc

Tuy mdi yéu td tw nd da rat nhiéu khé va phirc tap, nhwng twu
trung, tat ca déu bt dau bang quan diém ddu tranh. Chinh vi thé
dau tranh chinh tri, tw co chi kim, trong ban chat, luén la dau tranh
tw twédng.

Y thirc didu nay, téi nhan thdy c6 nhu cau khai trién va hé théng
héa mot sb tw twdng chinh tri, hau hwédng dan tac dong dau tranh
cla ching ta.

Trong cac sach tbi viét c6 4 cudn lién hé mat thiét véi nhau, hau
dwa dén mot quan diém dau tranh nhat quan.
Céc séach sép theo th ty thuan ly nhw sau:

1. “Viét Nam Dan Chu Tranh Bau Luan” (Nguyén thly xuat
ban 1998, An ban digital 2015). An ban Anh Ngi* 1994 “On the
Struggle for Democracy in Vietnam”

2. “Phé Binh Song Ngir Toan Dién Hién Phap 2013 cua Viét
Nam” (2014)

23 9. e
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“ Draft Constitution for Vietnam on the bases of Constitu-

T he special position of the Bi-lingual edition 2017 of the book
tionalism, the Rule of Law and Pluralism”.

| have taken part in the process of democratization of Vietnam right
after the advent of 30 April 1975. | am an action-oriented person,
not prone to deep thinking. | participated mostly in activities and
organizational work and only wrote a few political articles when the
need arose.

However, with time and more awareness, | realize that in order to
contribute concretely to the democratization process, each compo-
nent of civil society and individual or group of ours need the follow-
ing elements:

a. One or a number of legitimate political ideals to guide our
political actions

b. An organization comprising thoughtful and professional
individuals

c. Financial and material means.

Although each element is complex in itself, all begin with political
ideals. For that reason, political struggles, since the dawn of time,
have been, in their intrinsic nature, struggles of ideas.

With this awareness, | see the need to synthesize a number of po-
litical ideas, in order to provide guidance for our political actions.

In the various books that | have written, 4 of them are closely relat-
ed, in order to promote a consistent set of political ideals.

These books are ranked in the following logical order:

1. “Viét Nam Dan Chu Tranh Bau Luan” (Nguyén thly xuat
ban 1998, An ban digital 2015). An ban Anh Ngi* 1994 “On the
Struggle for Democracy in Vietnam”

2. “Phé Binh Song Ngit Toan Dién Hién Phap 2013 cua Viét
Nam” (2014)
<03 .10, -
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(A full bilingual critique of the 2013 Vietnamese constitution)

3. “Dy Thao Hién Phap Viét Nam Trén Quan Diém Dan Chu
Hién Binh, Phap Tri va Pa Nguyén” (2012) (Draft Constitution for
Vietnam on the bases of Constitutionalism, the Rule of Law and
Pluralism) (An ban song ngi¥ 2017)

4. “Cam Nang Song Ng&* Thanh Lap H6i Poan trong BOi
Canh Xa Hoi Dan S tai Viét Nam” (Bilingual Manual on the Forma-
tion of Associations within the Context of Civil Society in Vietnam)
(2016)

Sach (1) phé phan lich str, nhét la lich s&r can kim cta Viét nam,
danh gia nén van héa dan téc, dem lai mot nén tang ly luan cho tién
trinh dan chu hoa dat nwdc, xay dung co s& cho quan diém dan
chad hién dinh, phap tri va da nguyén. Cudi cung dwa ra chu truong
tranh dau nhu sau:

a. Phuc hung van héa dan toc, song hanh véi

b. Xay dwng dan chu hién dinh, phap tri va da nguyén

c. Trong tinh than va bang nhirng phwong tién hoan toan
bat bao dong

Sach (2) duyét xét toan bd va chi tiét ndi dung ctia Hién Phap 2013,

von |1a van kién ma TBT Nguyén Phi Trong va nhirng ngudi CSVN
khac cho la nén tang tu twéng clia toan dang va toan dan toc, hau
phu dinh toan dién can ban luan ly va tinh chinh danh cda trat tw
chinh tri Mac Lé.

Nhirng lap luan tac gid s&r dung can c trén luat hi€én phap hién
hanh tai cac nwéc dan chu phéap tri va nhirng ban gia tri van héa
truyén théng cta dan tdc. Sach dwoc viét song ngir ca Viét 1an Anh
Ng(r dé sang td hon va hau rong dwong du luan véi ca quan chiing
Tay Phuong.

23 11, e
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(A full bilingual critique of the 2013 Vietnamese constitution)

3. “Dy Thao Hién Phap Viét Nam Trén Quan Diém Dan Chu
Hién Binh, Phap Tri va Pa Nguyén” (2012) (Draft Constitution for
Vietnam on the bases of Constitutionalism, the Rule of Law and
Pluralism) (An ban song ngi¥ 2017)

4. “Cam Nang Song Ng&* Thanh Lap H6i Poan trong BOi
Canh Xa Hoi Dan S tai Viét Nam” (Bilingual Manual on the Forma-
tion of Associations within the Context of Civil Society in Vietnam)
(2016)

Book (1) criticizes history, in particular recent Vietnam history, eval-
uates our national culture, builds a logical foundation for the de-
mocratization process and lays the foundations for the concept of
democracy on the bases of Constitutionalism, the Rule of Law and
Pluralism. Finally the book proposes the following political strategy:

a. To implement national cultural restoration, concur-
rently with

b. Building democracy on the bases of Constitutional-
ism, the Rule of Law and Pluralism

c. According to the spirit of non-violence and through
completely non-violent means

Book (2) reviews completely and in detail the content of the 2013
Constitution, a document that General Secretary Nguyen Phu
Trong and other Viethamese Communists regard as the intellectual
foundation for the whole party and the whole nation, with a view to
discredit the logical foundation and legitimacy of the Marxist- Lenin-
ist political order.

The author’s arguments are based upon current principles of con-
stitutional law in nations founded on the rule of law, as well as tra-
ditional cultural values of our nation. The book is written in both
Vietnamese and English to promote clarity and feedback including
from the public in Western nations.

g 12, e
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Sach (3) phat hoa mét trat tw chinh tri m&i, hau thay thé mé hinh
nha nwdc Mac L&, can ct trén quan diém dan chu hién dinh, phap
tri va da nguyén. Sach c6 muc tiéu hién dinh héa mot cach cu thé
nhirng y niém chinh tri triru trong, qua mot du thao hi€n phap gia
dinh, nhwng c6 kha nang van hanh trong thuc té.

Séach (4) bd sung toan dién cho tién trinh dan chd hoéa. Ly do la vi
sach (1) trinh bay tién trinh dan chi héa trén nguyén tac, trong khi
cac sach (2) va (3), mac dau cé nhéc dén cac nhan quyén va dan
guyén can ban trong hién phap, hau lam nén tang cho xa hoi dan
sw, nhung y niém xa hoi dan sy chwa duoc co cau héa toan dién.

Sach (4) hoan thién y niém xa hoi dan sw, khéng nhirng trén binh
dién ly thuyét, trén binh dién van hanh trong mot ché dd phap tri,
ma con cau tric thuc t€ dé hinh thanh nhirng héi doan hop phap,
bién gidi gitra xa hoi dan sy va nha nwdc, nhirng hiEm nguy chuc
chd néu ching ta thi€u canh giac va cac bién phap phong ngura.
Khi ban vé hién phap, ching ta ban nhiéu vé y niém va cau tric cta
nha nuéc, nhiéu hon la xa hdi dan sy. Sach (4) néi nhiéu hon vé
xa hoi dan sw va quan binh héa tién trinh dan chd héa ma ching
ta cha trvong.

Tac gia cha trirong tri hanh hiép nhéat va tw duy phai dwa dén hanh
dong cu thé, nhat la tw duy chinh tri, thay vi ly thuyét vién vong vo
ich. Téi hy vong, qua cac sach trén, gép phan nhé nhoi ctia minh
vao hanh trang tw twdng cho gi¢i thanh nién tré dau tranh trong
nudc lan hai ngoai, nhirng céng dan Viét Nam con quan tam dén
van ménh dat nwéc, nhirng nhan st mudn tham gia déng gop tai
nang cho dat nwéc, cac nha tranh dau cho dan cha va nhirng ngudi
cdng san tién bd mudn hoa minh vao ti€n trinh dan chi héa dat
nuéec.

D4c biét, thoi diém hoan tat An Ban 2017 va An Ban Anh Ngit ctia
cudn “Dy Thao Hién Phap Viét Nam” nay rat quan trong voi toi.
Mot mat, sach gitr mot vi tri khong thé thi€u trong twong quan gitra
4 tac pham. Mat khac sy hoan tat 4n ban 2017 hau nhw danh dau
mot giai doan cong tac vé tu twéng dau tranh cula toéi da twong doi
hoan chinh. Bay gir cong tac da hoan tét va toi c6 thé don nb luc
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Book (3) outlines a new political order, to replace the Marxist- Le-
ninist model of governance, founded on the concept of Democracy
on the bases of Constitutionalism, the Rule of Law and Pluralism.
The book aims at concretely enshrining, in a constitution, abstract
political concepts, through a hypothetical draft constitution, but with
potential to be operational in practice.

Book (4) completes the democratization process. The reason be-
ing that book (1) explains the democratization process in principle,
while books (2) and (3), despite the fact they have mentioned basic
human rights and civil rights, in order to form the foundation of civil
society, but the concept of civil society has not yet been systemat-
ically formulated.

Book (4) perfected the concept of civil society, not only at a the-
oretical level, at the functional level in a regime of rule of law, but
also concrete structures to form legal organizations, the boundaries
between civil society and the state, dangers lurking about if we low-
er our guards or lack preventive measures. When we discuss the
constitution, we discuss at length the concept and structure of the
state, more so than civil society. Book (4) addresses more issues
on civil society and brings balance to the democratization process
that we advocate.

The author advocates the unity of thoughts and actions, and thought
must lead to action, in particular political thoughts, in lieu of useless
and fantastic thoughts. | hope, through the above books, to make a
small contribution to the intellectual armament of youths engaged
in political action both inside and outside of Vietnam, of Viethamese
citizens still concerned about our country’s destiny, of intellectuals
willing to contribute their talents to the nation, of individuals fighting
for democracy and of progressive communists who wish to join the
democratization process of our nation.

In particular, the timing of the 2017 Edition and the English Edition
of the book “A Draft Constitution for Vietham” is very important to
me. On the one hand, such book holds a crucial position in the re-
lationship between the 4 books. On the other hand, the completion
of the 2017 Edition marks a milestone in the process of my com-
mitment to political thoughts. The work is now completed and | can
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vao nhirng cong tac cu thé hon.

Vi sao c6 an ban 2017 va vi sao can an ban song ngi¥ cta cuén
“Dw Thao Hién Phap Viét Nam”?

C6 2 ly do chinh. M6t la trén phwong dién quang ba quan diém va
hai la trén phwong dién ndi dung.

Trén phwong dién quang ba quan diém thi can phai c6 mot van ban
Anh Van vi Anh Van hau nhwv la ngdn nglr toan cau trong thé gigi
dwong dai. Y thirc dugc su kién trén, cac sach cla toi viét vé chinh
tri bang tiéng Viét déu c6 dn ban Anh Ngt, trir cuén sach nay.

Trén phwong dién ndi dung vi ké tir ngay an ban 2012 ra di, chinh
tri trén thé gidi va tai Viét Nam khong nglrng bién chuyén. Tac gia
da hoc hai rat nhiéu tlr cac bién chuyén nay, cting nhw c6 dip duyét
lai &n ban 2012 va y thirc sw hién hiru ctia mot sé sai lam cling nhw
khuyét diém can diéu chinh.

Mot trong nhirng diéu kién nhan sinh khong tranh khoéi la moi ca
nhan, moi tap thé va moi dan téc déu cé nhiéu khuyét diém va can
hoc héi, stra sai lién tuc.

Khi mot ca nhan, tap thé ho&c dan téc cho rang, minh da toan thién
va khong con gi dé hoc hdi va slra sai ntra, thi ca nhan, tap thé
va dan toc dé da tré thanh tai hoa I&én lao cho chinh ho va cho tha
nhan.

DT nhién, sy déng gop cula tdi chi la mdét déng gop nhd trong vwon
hoa tw twéng mudn mau va quy gia ctia nhan si dau tranh trong lan
ngoai nwdc. Chac chan c6 nhiéu thi€u sot.

Xin tran trong gidi thiéu sach nay va cac sach khac va mong quy
ban lwvgng th néu co 16i lam.

Than kinh,

Luat sw BDao Tang Duc
Constitution Hill, Sydney, Uc Dai Loi, ngay 14 thang 7, nam 2017
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focus on more practical works.

Why is there a 2017 Editio and why a bi-lingual version of the book
“A Draft Constitution for Vietnam” is needed?

There are 2 main reasons. One relates to the propagation of ideas
and the other relates to content.

On the front of propagation of ideas, we need an English version
because English is practically the global language in the world to-
day. | have always been aware of this fact and all the books | have
written on politics have an English version, except this one.

In relation to content, since the birth of the 2012 Edition, world
politics and politics inside Vietham have experienced unrelenting
changes. The author has learned much from these changes, as
well as has had the opportunity to review the 2012 Edition and has
become aware of a number of mistakes and drawbacks requiring
amendments.

One of the inevitable human conditions is that all individuals, groups
and peoples are prone to drawbacks and need to learn and contin-
uously correct mistakes.

When an individual, group or people believe that they are already
perfect and there is no more to learn and to correct, then such in-
dividual, group and people have become the greatest calamity to
themselves and to others.

Naturally, my contribution is only a small one in the vast garden of
beautiful and invaluable thoughts from political thinkers both inside
and outside of Vietnam. It must be defective in many respects.

| respectfully introduce this book and others to readers and hope
that you would forgive any mistakes therein.

Regards,

(Zuc) Tang Duc Dao, solicitor
Constitution Hill, Sydney, Australia, on 14 July, 2017
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LCI MA BDAU:

hap nién 2010 ham chira mot nhu cau tu chinh hién phap quan
trong trong tién trinh dan chu héa dat nuéec.

Ban Hién Phap 1992 cua Cong Hoa Xa Hoi Chu Nghia Viét Nam
(CHXHCNVN) va hau than 1a Ban Hién Phap 2013 d4 18i thoi. Sw tu
chinh va viu rat khé khan. Dan toc Viét can mot ban hién phap maéi.

Trong chiéu hwéng déng gép nay, qua cudn” Dy Thao Hién Phap
Viét Nam Trén Quan Biém Dan Chu Hién Dinh, Phap Tri Va Pa
Nguyén” tac gia hy vong dong gép phan nao vao tién trinh dan chu
héa Viét Nam.

Nguon goéc, ndi dung, ly do hién dinh héa va twong quan gitra
nhirng quan diém dwoc hién dinh hoa trong ban dy thao hién phap
nay phan I&n da dwoc trinh bay trong cudn Viét Nam Dan Cha Tra-
nh Dau Luan. Tuy nhién ching sé dwoc khai trién cu thé va tuvong
ddi day da hon noi day.

Cubn sach nay chia lam 3 phan

Phan Mot:
DPinh NghTta Quan Biém Dan Chu Hién Binh, Phap Tri Va Ba Nguyén.

Phan Hai:
Ban Dy Thao Hién Phap Trén Quan Biém Dan Chu Hién Binh,
Phéap Tri Va Ba Nguyén v&i Phan Binh Luan Cutia Tac Gia.

Phan Ba:
Phat hoa hé théng phap ly Viét Nam twong lai.

Mot muc tiéu khac khdng kém phan quan trong cla tac gia la tap
trung nhirng no lwc tri tué clia ching ta vao nhirng van nan veé luat
hién phap, trong mot dw thao cu thé, thay vi tranh luan vé mot so
guan diém va tw duy cd tinh ly thuyét sudng.

3 17, e



Du Thao HIEN PHAP VIET NAM

PREFACE:

he 2010 decade harbors a crucial need for constitutional
changes in the context of the democratization process.

The 1992 Constitution of the Socialist Republic of Vietnam (SRV)
and its reincarnation in the 2013 Constitution are both outdated.
The Vietnamese nation needs a new constitution.

In order to contribute to the requirements of this need, through the
book “Draft Constitution for Vietnam on the bases of Constitution-
alism, the Rule of Law and Pluralism” the author hopes to assist in
the democratization process of Vietham.

The origin, content, reason to give constitutional recognition to and
relationship between concepts enshrined in this draft constitution
have been explained by and large in the book On the Struggle for
Democracy in Viethnam. However, they will be extrapolated relative-
ly more concretely and in more detail here.

This book is divided into 3 parts:

Part One:
Definition of the concept of Democracy based on Constitutionalism,
the Rule of Law and Pluralism

Part Two:
Text of Draft Constitution on the bases of Constitutionalism, the
Rule of Law and Pluralism with commentary from the author

Part Three:
Outline of a Legal System for Vietnam of the future.

One of the not less important objectives of the author is to focus
our intellectual energy on constitutional issues, within a concrete
draft constitution, in lieu of arguing about a number of concepts and
ideas which are totally theoretical in nature.
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Panh rang tlr mot géc nhin nao do, tv twdng gia ngudi Phap la
Pascal rat hiru ly khi 6ng cho rang con ngudi 1a mot cay say biét
tw duy. DT nhién 6ng ta danh gia dang vai tro vé cung quan trong
clia tw duy trong lich str ti€n héa cla loai ngudi. Qua tw duy va sw
ap dung tu duy vao thuc té khach quan, con ngudi ngi rong bién
gi&i cua sw hi€u biét. Nhwng cling chinh vi thé, tw duy tw né chi la
mot trong hai yéu t6 can thiét dé dat dén tri tué ma thoi. Yéu to thi
nhi khong kém phan quan trong la sy ap dung tw duy vao thuc té
khach quan.

Bén troi Vién Bong, nha dai nho hoc Vwong Dwong Minh (ttrc
Vwong Tha Nhan 1472-1528) doi nha Minh bén Trung Qudc da
xw&ng [én thuyét tri hanh hiép nhéat va di xa hon mot budc niva.
Ong khdng ngai ngan ddng hoéa han hai y niém Tri va Hanh. Mot
cach tom téc ong ta cho rang: “Tri la cai khéi thay ctia hanh, hanh
la sy thanh twu cda tri. Cai hoc ctia thanh nhan chi c6 mét cai cong
phu, tri hanh khéng thé chia ra lam hai viéc dwoc.” (Nho Gido Tran
Trong Kim tt.228&259). Nhu thé c6é nghia la néu ching ta ly thuyét
nhiéu, nghe hay ho, nhung khéng ap dung dwoc ly thuyét dy vao
thurc té thi coi nhu chiing ta chang biét tw duy. Ngwoc lai néu ching
ta chi hanh ddong mot cach mu quang ma khéng c6 su soi sang clia
tri n&ng thi chang ta cling chéng biét hanh 1a gi. Ca hai khia canh
Tri va Hanh la hai mat Am va Dwong clia mét thuc tai bat kha phan
ly. Quan diém nay vo cung hiru ich cho nhirng ngwoi dan than dau
tranh d€ thic day tién trinh dan chl hoa Viét Nam.

Nhirng hoc thuyét chinh tri cia con nguoi tir dong sang tay, tw c6
chi kim, day rdy va ménh méng phtrc tap. Tuy nhién ching ta phai
dirt khoat tlr bé nhirng tranh tung vé bo, dong thuan trén mot so
quan diém then chét, lam nén tang cho tién trinh dan chd héa va
phuc hung dat nwdc. Sau do lap tie di vao cac hanh dong cu thé.
D6 la: hién dinh héa nhirng quan diém chinh tri triru twong dé dic
két thanh mot ban duw thao hi€n phap lam nén tang cho trat tw chinh
tri x4 h6i mé&i ma chdng ta muén xay dwng. Cac quan diém néu ra
trong sach nay nham muc dich gitip d& cac nha lap phap twong lai,
nam bat nhirng khai niém can ban va gép phan vao tién trinh dan
chd hoa dat nuéc.
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Although it may be argued from a certain perspective that the
French thinker Pascal was very correct when he said that the hu-
man was a thinking reed. Obviously he made the right judgement
on the extremely important role of ideas in the history of human
evolution. Through the thought process and the application of ideas
to objective reality, humans have extended the boundaries of their
knowledge. But it is for that very reason, the thought process con-
stitutes only one of the two elements required for the achievement
of wisdom. The second element which is not less important is the
application of ideas to objective reality.

In the Far East, the great Confucian scholar Vuong Duong Minh
(aka Vuong Thu Nhan 1472-1528) of the Minh Dynasty in China
promoted the doctrine of unity of thoughts and actions and went
a step further. He did not hesitate to assimilate both thoughts and
actions into one entity. In a nutshell he postulated that: “Thought is
the commencement of action, action is the realization of thought.
The education of the wise consists only of one process, thoughts
and actions cannot be separated.” (Nho Giao Tran Trong Kim pp
228&259). This would mean that if we went on a theoretical trip,
which may sound impressive, but were not able to put such theory
into practice, then we really did not know how to think properly.
Conversely, if we only knew to act blindly without the guidance of
our intellect, then we did not know how to act properly either. Both
facets, thoughts and actions, are the Yin and Yang of an indivisible
reality. This concept is extremely important for individuals engaged
in the process of demaocratization of Vietnam.

Political doctrines created by humans from East to West, from an-
tiquity to modern times, are varied and complex. But we have to
resolutely abandon useless arguments, agree on a number of key
concepts, as the foundation for democratization and national resto-
ration. Then immediately engage in concrete action. That is: to give
constitutional recognition to abstract political concepts in order to
formulate a draft constitution as foundation of a new social political
order that we wish to create.Concepts promoted in this book aim at
assisting future law-makers grasp basic ideas and contribute to the
national democratization process.
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Mudn tién hanh cudc dau tranh dan cha cé hiéu nang, tat ca moi
no lwc cla ching ta phai dem lai nhitng két qua cu thé. Nhirng sw
tranh céi ly thuyét vién vong, xa roi thue tai, théng thwong la vé bd
va nhiéu khi chi la nhirng cai c& dé mot so tri thire chll trvong, hau
xoa diu lwong tam chinh ho va tranh di mét sy dan than dau tranh
thuc té€ cho dat nwdc. Bau tranh cho dan chi la dau tranh dé cai
tién mot thue trang chinh tri xau, tao ra bat cong xa hoi va dau kho
cho nhirng con ngudi ca thé, hau thay thé bang mot trat tw xa hoi
ma&i, du khdng hoan hao thi cling tot dep hon, dé gidm bét bat cong
va dau khd cho nhitng con ngudi bang xwong bang thit. Chinh vi
thé, bat c&*r mot y niém hodac tw duy nao trong cudc dau tranh nay,
déu phai hwéng dén hanh dong cu thé va déng gop vao trat ty xa
hdi m&i. Tw duy tw n6 khéng thé va khéng nén la ctru canh cla
chinh no, vi ly do gian di la ching ta la nhitng con ngudi bang
xwong bang thit, séng trén mat dat, hit thé khéng khi va hang ngay
chirng ki€n nhirng bat cong xa hoi va khé dau trén dat nwéc va noi
con nguoi Viét Nam.

Cu6n sach nay viét cho nhitng ngudi dong y véi quan diém cua
Vuong Duong Minh vé trong quan mat thiét gitra Tri va Hanh nhw
da néu trén.

Cuén sach nay gitp ching ta di thdng vao nhitng y niém chinh yéu
vé dan chu thuc té€ qua khudn khd mét ban ban dw thao hién phép,
dé phan tach ngudn goc, ndi dung, ly do hién dinh héa va twong
quan gitra nhirng quan diém da dwoc hién dinh hoa trong ban dw
thdo nay.
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In order to proceed effectively with our struggle for democracy, all
our efforts must bring about concrete results. All remote theoretical
arguments, far from reality, are usually useless and at times are
only excuses advocated by certain intellectuals, to appease their
own consciences and abstain from engaging in the real process
of national struggle. The struggle for democracy is a struggle to
change a bad political reality, which results in injustices and suf-
fering to individual humans, in order to replace it with a new social
order which may not be perfect but at least better, to reduce injus-
tices and suffering to humans in flesh and blood. Thus, all thoughts
in this struggle must lead to concrete actions and contribute to a
new social order. Thoughts by themselves cannot and should not
be ends in themselves, for the very simple reason that we are all
humans in flesh and blood, living on this earth, breathing its air and
witnessing daily injustices and suffering in the land of and among
the Vietnamese people.

This book is written for those who agree with Vuong Duong Minh’s
doctrine of the intimate relationship between thoughts and actions
as explained above.

This book assists us to access directly main realistic concepts rel-
ative to democracy through a draft constitution, to analyse their or-
igins, content, reasons for enshrining them in the constitution and
the relationship between concepts given constitutional recognition
in this draft.
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PHAN I:
BINH NGHIA DAN CHUO HIEN BDINH,
PHAP TRI VA DA NGUYEN

) CHUONG 1:
Mot So Khai niém Can Ban Vé Chinh Tri Hoc:

Mudn dat dén mot s6 ki€n thirc can ban vé chinh tri hoc trong moi
truorng clia xa hoi phirc tap can kim, ching ta can phai ndm virng
mot s6 khai niém can ban. Mudn doc va hi€u cuén sach ching ta
phai hi€u nhirng khai niém do.

Sau day la mot s6 khai niém. Nhirng dinh nghia va vi du trong sach
chi néu ra nhirng yéu tinh tong quat va théng thuwong dé cho moi
nguoi dé hiéu. Khdng phai la nhirng dinh nghia quan triét hoac duy
nhat:

1. X3 hoi dan su:

Pay la mot khai niém then chét clia quan diém dan chi. Khai niém
xa héi dan sy dwoc dung nhu mét khai niém tuwong phan véi khai
niém chinh quyén (hoac nha nuéc).

Xa hoi dan sw dwoc nhiéu tv twdng gia dinh nghia khac nhau. Tuy
nhién tdng quat cé ba khuynh huwéng:

Th nhat: xa hoi dan s gom tat ca nhirng hoi doan, doan thé bén
ngoai chinh quyén, quy tu nhitng ca nhan theo tinh tw nguyén,
ngoai trlr nhirng tap thé cé tinh chinh tri nhw cac dang phai
(Tocqueville).

Th nhi: X& hoi dan sw gdbm tat ca nhirng tap thé néu trén ké ca
nhirng dang phai chinh tri.

Th ba: Xa hoi dan sw bao gdbm tat ca nhirng tap thé néu trén ké ca
nhirng dang phai chinh tri va nhirng ca nhan tham gia cac tap thé.
Theo quan diém cta Marx thi xa hdi dan sw la nhirng gi con lai (left
overs) ma khéng thudc vé nha nwéc (Gouldner, The Two Marxisms,
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PART I:
DEFINING DEMOCRACY BASED ON THE
CONCEPTS OF CONSTITUTIONALISM, THE
RULE OF LAW AND PLURALISM

CHAPTER 1:
Some basic concepts in political science:

In order to have a fundamental knowledge of political science with-
in a complex modern societal context, we need to be familiar with
certain basic concepts. In order to read and understand this book,
we need to know these concepts too.

Following are a number of concepts. Definitions and examples giv-
en only depict general characters and are meant to provide superfi-
cial understanding. They are not meant to be thorough or exclusive:

1. Civil society:

This is a key concept for the demaocratic ideal. The concept of civil
society has been considered as the anti-thesis to the concept of the
state (or machinery of government)

Civil society has been given different meanings by different think-
ers. But there are three main tendencies:

The first tends to define civil society as comprising all associations,
organizations outside of government, organizing individuals on a
voluntary basis, with the exception of political entities such as polit-
ical parties. (Tocqueville)

The second tends to define civil society as comprising all the above
organizations including political parties.

The third tends to define civil society as comprising all the above
organizations, including political parties and all the individuals par-
ticipating in these organizations.

According to Marx, civil society comprises all the leftovers not be-
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New York 1980, pp355-373). Néu nhu thé thi quan niém xa hoi dan
sw cla Marx rat gan gii v&i nhém th& ba va diéu nay quan trong
cho tac dong dién giai diéu 4 hién phap 2013.

Theo Montesquieu (tac giad ctia cuén sach lirng danh Van Phap
Tinh Ly) va nhitng tw twdng gia Thoi Anh Sang thi xa hoi dan sw
la mot khai niém doi trong véi khai niém nha nwéc, khong thé thiéu
trong mot nén dan cha. Tlr dé vé sau, nhirng tw twdng gia chinh tri
Tay phuong ngay cang nang cao vai tro clia xa hoi dan sw va giéi
han vai trd clia nha nwdc. Tuy nhién trén binh dién nguyén tic thi
moi ngu i déu cong nhan hai quan diém nha nwéc va xa hoi dan sw
la hai yéu t8 khac biét nhung hod twong, khéng thé thiéu trong nén
chinh tri hién dai, nhw Am va Dwong trong mot Thai Cuc Do cla
tri€t hoc Bong Phuong. Chinh vi quan niém nhw thé, nén chinh tri
Tay Au va Hoa Ky, qua nhitng bién ¢ lich str, déi khi c6 tinh cach
mang dot bién, van viing manh, quan binh, 6n dinh va pha cwong.

2. Chinh quyén hodc nha nuéc:

Pay la khai niém then ch6t thi nhi, twong phan véi quan niém xa
héi dan sw. Mot cac tom lwgc chinh quyén dwoc dinh nghia nhw
bao gom tat cA moi thanh phan va co ché thudc vé guéng may diéu
hanh quéc gia. Chang han: hanh phap, tw phap, 1ap phap, céac tinh,
guan, huyén, lang, xa, cac co ché canh sat, quan doi, nha buu
dién, ngan hang quéc gia v.v...

MOt cach tong quat thi trong mot ché do cang dan chi thi xa hoi
dan su cang phat trién va chinh quyén cang gitr mot vai tro khiém
nhuwdng. Trong mot ché dd cang doc tai thi xa hdi dan sy cang suy
giam va chinh quyén cang gilr mét vai trd van nang. Trong mot ché
dd dan cha vai tro ctia nha nwdc sé duoc toi thiéu hoa va vai tro
cla xa hoi dan sv sé dwoc thang hoa.

3. Hitu thé phap Iv:

MOt hiku thé phap ly 1a mét cA nhan hoac mét tap thé duoc luat
phap cdéng nhan cé tw cach phap nhan, tirc cho phép cé quyén ky
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longing to the state (Gouldner, The Two Marxisms, New York 1980,
pp355-373). As such Marx’s view on civil society appears to be very
close to the third group and this will have important implications on
the issue of interpretation of Article 4 of the 2013 Constitution.

According to Montesquieu (author of the renowned book Spirit of
Laws) and thinkers of the Age of Enlightenment, civil society is a
counter measure to the concept of the state, a sine qua non re-
quirement for democracy. Since then, Western thinkers appears
to elevate the role of civil society and limit the role of the state.
However, as a general principle, they tend to agree that both civil
society and the state are different but complementary elements that
cannot be missing in modern politics, in the same way Yin and Yang
need to coexist in the Tai Chi Diagram of Oriental philosophy. This
is the very reason why, the political fabrics of Western Europe and
the USA, despite historical upheavals, at times sudden and revolu-
tionary in nature, continue to remain strong, balanced, stable and
prosperous.

2. The state or government:

This is the second key concept, counterpart to the concept of civil
society. In a nutshell, the state is defined as comprising all compo-
nents and organs belonging to the machinery of government. Such
as: the executive, the judiciary, the legislature, provinces, urban dis-
tricts, rural districts, villages, cantons, organs such as the police,
army, the postal service, the National Bank etc...

As a general rule the more democratic a regime, the more prosper-
ous civil society will be and the state will play a more modest role.
The more dictatorial a regime, the role of civil society will be strictly
negated and the power of the state will be omnipotent. In a democ-
racy, the role of the state will be minimized and that of civil society
will flourish.

3. Legal entities:

A legal entity is an individual or a group of individuals which has
been granted by law a legal personality, thus the right to enter into
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két giao kéo dwdi danh nghia riéng clia tap thé, hoac truy t6 mot
htru thé phap ly khac, hoac cé thé bi mot hivru thé phap Iy khac truy
t0 trurdec toa an.

Chéng han, trong mét ché dé dan cha phap tri, mdt nguwdi dan néu
bi thiét hai mot cach bat cong b&i modt hanh ddng phi phap ctia mét
co quan chinh quyén (bwu dién, canh sat, quan hoac tinh, v.v...)
nguoi nay co thé dwa co quan do ra toa dé doi boi thuong thiét hai.
Ca nhan nguoi nay la mét hiru thé phap ly. Co ché bi dua ra toa
nhw la mot bi cdo ciing la mot hiru thé phap ly.

Hai htru thé phap ly cé thé tranh chép trwwdc toa an, trén can ban
mot trong hai htru thé phap ly vi pham giao kéo.

Trong mét ché dé dan chi phap tri moi hiru thé phap ly déu binh
d&ng truéc tda an, khong can biét 14 hivu thé phap ly dy c6 thé luc
hay khong co6 thé luc, la mot ngwdi dan binh thwong hoac la mot
co quan chinh quyén.

C6 nhiéu tap thé khoéng phai la nhirtng hiru thé phap ly nén khong
c6 quyén dirng ra truy t6 hodc bi truy t6.

Chéng han néu cé ngui tuyén bé mdt cau néi cé tinh cach ma ly
nhu: “Nhirng nguoi dan 6ng Viét Nam déu vi phu va thich danh
vg.” Nhirtng nguoi dan 6ng VN nay nhw la mot tap thé khong thé
dirng ra truy t6 nguwi tuyén bd cau nay vi tap thé nhirng nguoi Viét
Nam nay khong phai la mot hiru thé phap ly.

4. Phan quyeén:
Phan quyén phai dugc phan biét lam 2 khai niém khac nhau:

Phan quyén hang doc hoac dia phwong phan quyén: chuyén quyén
lwc xubng nhitng co cdu dia phuong thay vi nam & trung wong.
Chéng han trao nhidu quyén cho céac tinh dé cac co céu cac tinh
duoc quyén quyét dinh cac chinh sach trong pham vi cla tinh trén
mot s6 phwong dién, va dan chang cac tinh duwoc quyén bau I1én
cac chirc vu tinh tredng, pho tinh tredng, hdi dong tinh, hoac hoi
dong lap phap tinh, tuy theo truong hop v.v....
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a contract in the name of the group itself, or it can sue another legal
entity, or can be sued by another legal entity before a court of law.

For instance, under a regime of rule of law, a citizen whose inter-
ests have been damaged by the unlawful action of a government
organ (the Post Office, Police, Provincial or District government...)
may take legal action in a court of law for damages. This individual
citizen is a legal entity. The organ being sued as a defendant is
another legal entity.

Two legal entities may litigate at court, on the basis that one of them
breaches the terms of a contract.

In a democracy based on the rule of law, all legal entities are equal
at court, regardless

of whether a particular entity has power or influence on its own or
not, a humble citizen or a government organ.

There are groups that are not legal entities and have now legal
rights to sue or be sued by another legal entity.

For example, if a person makes a defamatory statement such as:
“All Viethamese men are violent and love beating their wives.”
These Viethamese men as a group cannot sue the author of the
statement because this group of Viethnamese does not constitute a
legal entity.

4. Division or separation of powers:

Division or separation of powers should be divided into 2 separate
concepts:

Vertical separation of powers or decentralization or devolution of
powers: this is to transfer power from the centre to the local areas
in lieu of keeping it at the centre. Such as granting more power to
the provinces so that provincial organs may make decisions with-
in provincial boundaries relative to certain spheres of government,
and the people of the provinces have the right to elect provincial
chiefs, deputy provincial chiefs, provincial councils or legislative as-
semblies as the case may be etc...
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Théng thwong trong mot ché dd dan cha, khai niém dia phwong
phan quyén dwoc triét dé ap dung.

Phan quyén hang ngang thuéong goi ngén gon la “phan quyén”
theo quan diém ctia Montesquieu: chdng han chinh quy&n quéc gia
thuwdrng dwoc chia ra dé 3 co cdu ndm gilr. D6 1a hanh phéap, 1ap
phap va tu phap. Tai Hoa Ky thi hanh phap la tong thong, lap phap
la quéc hoi gom ha vién va thwong vién, tw phap la Téi Cao Phap
Vién lién bang Hoa Ky.

5. Tan quyén:

Tan quyén la mot hinh thirc dia phwong phan quyén gi¢i han hon.
Mot vién chirc cé thé dwgc bd nhiém badi chinh quyén trung wong
vé mot dia phwong va cé thé duwoc trao mot s6 quyén gidi han dé
guyét dinh tai dia phuwong tuy theo nhirng diéu kién dia phuwong.
Su khac biét quan trong véi khai niém dia phuwong phan quyén la:
v&i khai niém dia phwong phan quyén vién chirc nay théng thuwong
dwoc chinh ngudi dan dia phwong bau lén.

6. Lap phap:
Lap phap lam ra céac luat phap dwdi hinh thibe cac séc luat.

Trong mot ché dé dan cha, théng thwong Quéc Hoi gobm cac dan
bi€éu do dan chiing bau Ién la co quan cé tham quyén lap phap. Cac
dan bi€u dén tlr nhiéu chinh dang khac nhau trong xa hoi. Trong
cac ché do doc tai thi cac dan bi€éu dén tir mot chinh dang duy nhat.
Do6i khi chinh quy@n déc tai khéng can séc luat nao ca ma ra cac
s&c 1énh ho3c phép lénh va 4p dung bang strc manh cla céng an
hoac quan doi.

7. Hanh phap:
Hanh phap thi hanh cac luat phap do lap phap (quéc hdi) lap ra.
Trong tdng thdng ché nhw Hoa Ky thi tdng thong dirng dau hanh

phap. Trong qudc hdi ché hoac ndi-cac-ché nhw Uc Pai Loi thi thi
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Normally in a democracy, the concept of decentralization of power
is strictly applied.

Lateral separation of powers, known as separation of powers in
short in accordance with Montesquieu: In such situation, state pow-
ers are divided into 3 components to be held by 3 different organs.
These are the executive, the legislature and the judiciary. In the
USA, the executive resides with the office of the President, the leg-
islature with a bicameral Congress comprising the House of Repre-
sentatives and the Senate and the Judiciary with the Federal United
States Supreme Court.

5. Deconcentration of powers:

Deconcentration of powers is a more limited way to decentralize
powers vertically. An official may be allocated by the central gov-
ernment to a local area and given some limited power to make de-
cisions based on local conditions. The important difference with the
concept of vertical decentralization is: with the concept of decen-
tralization this official is usually elected by the local citizens them-
selves.

6. The Legislative power:
The legislature makes laws under the guise of legislations.

In a democracy, it would be the norm that a congress or national
assembly comprising representatives elected by the people is the
organ with legislative powers. These representatives come from
various political parties in society. In dictatorships, representatives
would come from only one political party. At times dictatorships do
not need legislations but issue decrees and implement them by
force through the police or army.

7. The executive power:
The executive implements the laws passed by the legislature (con-
gress or national assembly). In the presidential system like the

USA, the president is head of the executive. In the parliamentary
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twdng dirng dau hanh phap. Nganh hanh phap cé mot vi tri noi bat
vi gitr nhiém vu diéu hanh guéng may hanh chanh clia qudc gia, ké
lubn cac van dé an ninh, tri an va quéc phong.

8. Tu phap:

T6i Cao Phéap Vién tai Hoa Ky, va nhitrng tda an t6i cao twong tw
tai cac qudc gia dan chi khac, dirng dau nganh tw phap. Du6i TGi
Cao Phap Vién c6 mot hé thdng toa an thap hon dé thi hanh quyén
tw phap clia quéc gia. Nganh tw phap gidi quyét tat ca cac xung
dot gitra nhirng hiru thé phap ly khac nhau trong xa hoi, dong thoi
dién giai tinh than ctia moi sac luat cling nhw moi diéu khoan cla
hién phap. Théng thudng, tai cac qudc gia dan cha, trach nhiém
phan quyé&t mot tac dong clia Hanh Phap hodc mot sic luat ctia Lap
Phap hop hién hay vi hién la thdm quy&n nguyén thly hoéc chung
guyét chia Toi Cao Phap Vién. Trong mét sé qubc gia dan cha, co
Toa An Hién Phap chuyén biét hau giai quyét cac van nan lién hé
dén hién phap.

Mot trong nhirng vai trd quan trong nita clia nganh tw phap la giai
quyét nhirng xung dot cé thé co gitka hanh phap va lap phap hoac
gitta cac cdp chinh quy&n khac nhau. Ly do la ca hanh phap 1an
lap phap, hoac cac cap chinh quyén déu c6 gi¢i han quyén luc clia
minh duoc ghi ré trong hién phap. Néu c6 su vi pham bién gi¢i ctia
nhau thi T6i Cao Phap Vién sé giai quyét.

K&t Luan:

Néu trén la mét s6 khai niém can ban can phai nam bat dé mot nha
lap phap, mot cong dan tranh dau cho ty do dan chd, hoac mot
ngwoi dan mudn y thirc vé quyén lgi va trach nhiém clia minh, c6
thé hiéu dwoc phan nao ly twdng dan chii minh dang deo dudi. Cac
khai niém dé duoc khai trién cu thé hon trong ban dw thao hién
phap nay.
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or cabinet system like Australia, the prime-minister is the head of
the executive. The executive holds a prominent position because
it is responsible for administering the machinery of national gover-
nance, including security, public order and defence.

8. The Judiciary

The Supreme Court in the USA, and similar highest courts in other
democracies, is at the apex of the Judiciary. Under the Supreme
Court there is a system of lower courts to carry out the judicial pow-
er of the state. The Judiciary resolves all conflicts between legal
entities within society and at the same time it provides interpre-
tations to the spirit of legislations and articles of the constitution.
Normally, in democratic countries, the responsibility to adjudicate
on the constitutionalism of an act of the executive or a piece of leg-
islation by the legislature lies within the original or final jurisdiction
of the Supreme Court. In some democracies, there is a specialist
Constitutional Court to adjudicate on constitutional issues.

One of the other important responsibilities of the Judiciary is the
resolution of possible conflicts between the executive and legis-
lative as well as levels of government. The reason being both the
executive and legislative, as well as levels of government, have
limitations on their powers enshrined in the constitution. If these
limitations are breached, the Judiciary will resolve such conflicts.

Conclusion:

Above are a few basic concepts to behold for a legislator, a citizen
engaged in the struggle for freedom and democracy, or a citizen
who wishes to be more aware of their rights and responsibilities, to
understand the democratic ideal they pursue.

These concepts will be developed in more concrete fashions in this
draft constitution.
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CHUONG 2:
Thé Nao La Dan Cha Hién Dinh?

1. Dan nhap:

Khi chdng ta cha trwong dan cha hién dinh, phap tri va da nguyén
la chang ta gian ti€p chi trwvong rang mot nén dan chi chan chanh
phai bao gém ca 3 yéu t6: hién dinh, phap tri va da nguyén.

NEu thi€u di mét trong 3 yéu td nay thi nén dan cha ay khéng nhirng
khéng dwoc hoan chinh, ma déi khi that sw chi la mét ché do doc
tai trd hinh ma thoi. Trong chwong nay chiing ta ban dén quan diém
Hién Pinh truéc.

2. Dinh nghia:

M6t cach van tac quan diém Hién Binh c6 thé dwoc dinh nghia nhw
la “dwoc qui dinh trong mot van kién nén tang goi la Hién Phap”.
Thong thudng thi hién phap 1a mot van kién bang gidy trang muc
den. Bién hinh nhat la ban hién phap cta Hoa Ky dwoc Quoc Hoi
Hoa Ky thdng qua nam 1787. Trong trwdng hop cta Anh Qudc thi
thong thud'ng cac hoc gia goi la hién phap bat thanh van.

Tuy goi la bat thanh van nhung ky thuc ly do khdng phai la khong
c6 van kién gidy trang mwc den, ma chinh la vi khéng c6 mét van
kién duy nhat (nhw treo'ng hop ctia Hoa Ky) cé thé dwoc goi la ban
Hién Phap. Tai Anh Qudc c6 kinh nay, cé rat nhiéu séc luat khac
nhau ctia Quéc Hoi, nhiéu truyén théng luat phap Iwu truyén trong
dong lich str, nhiéu wéc Ié va an Ié tao thanh mot thr hi€n phap ma
uy lwc khéng kém gi nhirng ban hién phap thanh van clta bat ct
quéc gia dan chi nao trén thé gidi.

Pau la nhirng yéu t6 can ban clia quan diém Hién Dinh?

Quan diém hién dinh nghiém chinh phai gém it nhat 3 yéu t6é sau
day:
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CHAPTER 2:
What is constitutional democracy?

1. Introduction:

When we stand for a democracy based on the concepts of consti-
tutionalism, the rule of law and pluralism, we indirectly support the
proposition that true democracy must comprise 3 critical compo-
nents: constitutionalism, the rule of law and pluralism.

With the absence of anyone of these 3 components, such democ-
racy will not be complete, and may even be only a dictatorship in
disguise. In this chapter, we shall discuss the concept of constitu-
tionalism first.

2. Definition:

In a nutshell the concept of constitutionalism may be defined as
"being elicited in a fundamental document called the constitution”.
Normally, the constitution is a written document. The most typical
one is the constitution of the USA approved by the US Congress in
1787. In the case of Great Britain, scholars call her constitution an
unwritten constitution.

Although it is unwritten, this does not mean that there are no written
instruments whatsoever. It merely means that there is no unique
document (such as in the case of the USA) to be called the con-
stitution. In this old nation of Great Britain, there are numerous
laws passed by Parliament, numerous legal traditions circulating
throughout history, numerous conventions and legal precedents,
together amounting to a constitution whose force is no lesser than
any written constitution in any democratic nation of the world.

What are the most basic elements of the concept of constitutional-
ism?

A legitimate concept of constitutionalism should have the following
3 elements:
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(). Hién phap phai dwoc théng qua béi co quan lap phap
chinh thirc va c6 tham quyén cla qudc gia. Thong thuwdng ngay
hém nay, trong mét qudc gia theo hé théng “don quyén” (chdng han
Viét Nam, Phap, Nam Han, Trung Qudc, trai nghia v&i hé théng lién
bang chang han Hoa Ky, Gia Na Pai hodc Btrc), co quan dé phai
la mot quéc hoi 1ap hién do toan dan bau lén, trong mot cudc pho
théng dau phi€u dan cha thuc sy. Dwdi mot hé théng lién bang thi
Quoc HOi Lap Hién c6 thé dwoc hanh phap hoac lap phap cla tirng
tiéu bang dé ctr. Viet Nam da cdé mot truyén thong don quyén va
Quéc HOi Lap Hién nén do toan dan bau Ién trong mét cudc pho
thong dau phi€u dan cha thuc suw.

(2). Ban hién phap nay bao gébm 2 dac tinh quan trong la n6
vira la luat can ban vira la can ban ctia moi luat phap ctia quoc gia.

a). Hién phap la luat can ban vi tlr né phat xuat ra nhirng
co ché chinh tri redng cot chia qudc gia nhw Hanh Phéap (la chirc
vu Tong Thong hoac Tha Twéng hoadc ca hai tuy theo hién phap
guy dinh), Lap Phap (Ia Quéc Hoi hoac doc vién hoac lwdng vién
tuy theo hién phap quy dinh), Tw Phap (la T6i Cao Phap Vién va
hé th6éng tda an thap hon theo sw quy dinh ctia Hién Phap), cac co
ché chinh quyén dia phwong (nhw cac tiéu bang trong hé théng lién
bang hoac céac tinh hoac quan trong hé théng don quyén v.v......)

b). Ngoai ra hién phap con la can ban ctia moi luat phap
sau d6 duoc Quobc Hoi thdng qua bdi vi nhirng diéu khoan cla
hién phap la nhi*rng diéu luat c6 tinh cach t6i cao.. Bat cr moét diéu
luat nao di nguoc lai véi tinh than cltia nhirng diéu khoan nay déu
bi T6i Cao Phap Vién hodc mot toa &n ¢ tham quyén tuyén bo vo
hiéu lwc vi ly do “vi hién”. DI nhién phai la mét T6i Cao Phap Vién
c6 thuc quyén va hoan toan doc lap déi véi hanh phap cling nhw
lap phap. C6 thé ndi mét cach khéng sai lam rang trong mot quéc
gia dan chu that sy thi chinh ban hién phap la vi téng tw 1énh toi
cao thuc sw clia toan dan va toan thé qudc gia. Ngoai hién phap ra,
khdng c6 mot ca nhan hoac co ché nao cé toan quyén nhuw vay ca.
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(1). The constitution must be approved by the legitimate and
competent legislative organ of the country. Normally, nowadays,
in a country with an unitary system of government (like Vietnam,
France, South Korea, China, as opposed to a federal system of
government like the USA, Canada, Germany) this organ must be a
constitutional assembly elected by the people, in a genuinely dem-
ocratic general election. Under
a federal system of government, such a constitutional assembly
may comprise members appointed by the executive or legislative of
each state. Vietnam has a unitary system of government tradition
and its constitutional assembly should be elected by the people in a
genuinely democratic general election.

(2). This constitution should include 2 main characteristics.
It shall be at the same time fundamental law and foundation of all
laws of the nation.

a). The constitution is fundamental law because, from
it, key institutions of the nation are created such as the executive
(either as the office of president or prime-minister as provided for
in the constitution), the legislature (either as a congress or national
assembly which could be unicameral or bicameral as provided for
in the constitution), the judiciary (the Supreme Court and a system
of lower courts as provided for in the constitution), various local
government institutions ( such as states in a federal system or prov-
inces or districts in a unitary system etc...)

b). In addition, the constitution is also the foundation of
all laws of the nation to be passed by a congress or national assem-
bly because all provisions of the constitution are supreme laws.
Any subsequent laws contrary to the spirit of such provisions shall
be declared invalid, null and void because they are anti-constitu-
tional. Evidently, this must be a Supreme Court with real power and
completely independent of the executive and the executive powers.
We can say with certainty that in a truly democratic nation, it is the
constitution which is the supreme commander-in-chief of the peo-
ple and the country. There is no individual or institution with similar
absolute power.
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(3). YEu t6 th(r 3 1a ban hién phap phai tuyét déi theo nguyén
tac cong bang va I& phai. That vay, du mdt ban hién phap hodc
mot sac luat co dwgc mot co quan lap phap chinh thire théng qua
nhwng néu khdng theo ding nguyén tac céng bang va |& phal thi
ché& dd ciing khodng thé coi 1a dan chad hién dinh dugc. Chang han
hién phap ctia cong hdoa Nam Phi (tru0’c thoi ky Tong Théng Man-
dela 1én n&m quyén) do mot thiu s6 ngudi da trang dwng 1én dé
thdng tri va boc 16t da s6 nguwoi da den, dong thoi twéc doat hoac
gi&i han quyén céng dan ctia nguoi da den; hién phap cda Indone-
sia dwoc thanh hinh dwgi thoi cwu téng thdng Suharto, gianh nhiéu
guyén lwc va quyén lgi cho phe nhém clia minh trong quan déi Nam
Dwong; hién phap Viét Nam 1992 va hau dué 2013 gianh quyén
lanh dao tuyét déi quéc gia cho mét dang phai chinh tri duy nhat
la ddng CSVN; hién phap cua Iran danh nhiéu quyén luc chinh tri
cho phe Ho6i Gido cuc doan ; hién phap cltia nhirng qudc gia thudc
dia dwoc cac mau quéc dwng 1én dé hién dinh hoa sw thdng tri cha
ngoai bang v.v...

Mot ban hién phap dan cha that sy phai 4p dung triét dé nguyén
tc cong bang va 18 phai, khong chdp nhan nhirng bat cong can ct
trén quyén lgi ctia nhirng phe nhém co6 tinh cach y thirc hé, quan
phiét, giao phiét hoac mau da hoac bat cir mét be phai hoac ca
nhan nao khac.

Cac quoc gia cham tién thwong vap phai nhirng khuyét diém nay,
va s cai to khé khan vi cac phe nhom rat it y thiec vé quyén lgi lau
dai ctia dan téc, ma chi so hai mat di quyén loi trwdc mét ctia phe
nhém hoadc ca nhan. Cac phe nhém nay thuong tim moi cach dé
kéo dai tinh trang bat cong, ké ca viéc x(r dung cac tay sai hoac bu
nhin, nip dang sau, x& dung, hau kéo dai quyén luc va quyén loi.
B&i vi quyén lgi va quyén lwc c6 mot strc cam do rét Ién lao, nén
nhirng gi¢i c6 quyén lgi cling tré nén rat gido quyét trong van dé
bam viu quyén luc. Ludn luén cé nhitng ca nhan san sang lam tay
sai hoac bu nhin cho ngoai bang hoac phe nhém dé co dia vi hoac
guyén lgi. Chi c6 nhirng ca nhan va dan tdc c6 mét trinh dé phan
tinh cao d9, c6 su liém chinh cta con tim (nhw Nhat Ban, Nam Han,
Pai Loan) m&i nhanh chong vwot thoat. Nhirng dan toc khac déi khi
phai chd doi hang chuc ndm dé nhirng thé hé bao thi va vi ky chét
di, thi m&i co co hoi cai to.
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(3). The third element is that the constitution must absolute-
ly comply with the principle of justice and equity. Indeed, even when
a constitution or legislation has been officially approved by the leg-
islative organ, but if such constitution or legislation fails to com-
ply with the principle of justice and equity, such a political regime
would not be considered a constitutional democracy. For instance,
the South African constitution (before President Nelson Mandela
came to power) created by a white minority in order to rule over and
exploit the black majority; the Indonesian constitution established
under ex-president Suharto, reserving huge powers and benefits
for his cliqgue within the Indonesian Army; The Vietnamese 1992
constitution and its newer version the 2013 Constitution reserving
absolute national leadership power to a unique political party being
the Communist Party of Vietnam; The Iranian constitution reserv-
ing political power to fundamentalist Islamic forces; constitutions of
colonies created by colonial powers to enshrine the domination of
foreign powers over their colonies etc...

A truly democratic constitution must apply strictly the principle of
justice and equity and reject injustices based on vested interests of
ideological, militarist, religious or racial nature or the vested inter-
ests of any particular group or individuals.

Backward nations usually runs into these difficulties and reforms
are difficult because vested interests are rarely aware of the long
term interests of the nation, but mostly fear the immediate loss of
benefits for their groups or individuals. These groups generally
would strive to prolong the injustices, including the use of stooges
or puppets, hiding behind them, manipulating them, in order to pro-
long power and benefits. Since benefits and power are irresistible,
those in power have become cunning in the art of holding on to
power. There are always people ready to become stooges or pup-
pets of foreign powers or vested interests in order to have status or
benefits. Only individuals and nations with a high level of reflective-
ness, integrity in their hearts (such as Japan, South Korea, Taiwan)
would be able to rise above. Other nations must wait for decades
so that these conservative and selfish generations could die out, so
that reforms may take place.
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Nhirng ban hién phap nhw thé khdng thé coi la dap trng dwoc tinh
than cta quan diém hién dinh dwoc, vi di nguoc lai véi nguyén tac
cong bang va |& phai.

Trong tinh huéng nay, nguoi dan khéng nhirng c6 quyén, ma déng
thoi co trach nhiém, thay déi hi€n phap bang mot cudc cach mang
chan chinh.

3. Két Luan:

Néu trén la 3 yéu t6 can ban cua quan diém hién dinh . Hién dinh
khong cé nghia la chi can c6 mot ban hién phéap la du, nhv nhirng
chinh quyén ddc tai lam twdng hoac cd y khdng biét. Di nhién quan
di€m hién dinh chi la mot trong 3 quan diém rwdng cot clia mot nén
dan chu nghiém chinh. Hai quan diém chién lwvgc nira cho y niém
dan chu la phap tri va da nguyén sé dwoc trinh bay trong nhirng
chwong ké tiép.

) CHUONG 3:
Thé Nao La Dan Cha Phap Tri

1. Dan Nhap:

Quan diém “phap tri” la quan diém th nhi trong khai niém chung vé
mot nén dan cha hién dinh, phap tri va da nguyén. Cé thé néi rang
khong mot nén dan chi nao c¢o thé goi la chan chinh néu khéng cé
yéu t6 phap tri dwoc. Chwong nay chi phan tach quan diém phap
tri ma thoi. Mot cach tom lwoc, ching ta c6 thé hi€u “phap tri” co
nghta la cai tri bang mot hé théng luat phap chi cong vo tw, dat can
ban trén céng bang, & phai, va trén tinh than thwong tén luat phap.
Quan diém phap tri ma ching ta ban t&i trong bai nay la quan diém
phap tri ciia ngwoi Tay Phwong, khéng phai quan diém “hinh phap”
clla nguoi Bong Phuong, do Han Phi kh&i xuwdng va phat xuat tw
chu trvong “Kiéu tinh” (phai hi€u la tinh ac) clia nha dai hoc gia
Trung Hoa la Tuan T vao cudi thdi Xuan Thu Chién Quéc (khoang
thé ky th&r 3 dén 2 trwéc Tay Lich).

Cau hadi chung ta dat ra la:
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Such constitutions cannot be considered as compliant to the spirit
of constitutionalism because they would violate the principle of jus-
tice and equity.

In these circumstances, the people not only have the right, but also
the duty to change the constitution through a legitimate revolution.

3. Conclusion:

Above are the 3 basic elements of the concept of constitutionalism.
Constitutionalism does not mean merely the existence of a consti-
tution, as a dictatorial regime would mistakenly or intentionally be-
lieve. Naturally, constitutionalism is only one of the 3 fundamental
concepts. Two other strategic concepts for the democratic ideal are
the rule of law and pluralism and will be discussed in the chapters
to follow.

CHAPTER 3:
What is democracy based on the rule of law?

1. Introduction:

The concept of “rule of law” is the second element in a democracy
based on constitutionalism, the rule of law and pluralism. It would
be true to say that no democracy is legitimate without the rule of
law. This chapter will analyse only the concept of rule of law. In a
nutshell, we can understand the rule of law to be to govern through
a system of just and impartial laws and ultimate respect for the
legal system. The concept of the rule of law we are discussing is
the Western concept of rule of law or government by law, not the
Oriental concept of “legalism”, promoted by Han Fei, which originat-
ed from the doctrine of “Rectification of character” (character to be
understood as evil by nature) by the great Chinese scholar Xun Zi
at the end of the Spring and Autumn Warring Period (about the 3rd
to 2nd century BC.)

Our questions are:
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(a). Tai sao quan diém phap tri lai dén cham tré voi
nguoi Béng Phuwong?

(b). Bau la nhirng yéu tinh can ban ctia quan diém phap
tri?

2. Tai sao quan diém phap tri lai d&n cham tré véi
nguoi Dong Phuong?

That ra quan diém phap tri mot cach tinh vi va c6 hé thong da dén
vGi nén van hoa Bong A nhiéu ngan nam triede ngudi Tay Phuong.
That vay, nhu da néu trén, Tuan T trong thdi Xuan Thu Chién
Quobc da xudng Ién thuyét “Ki€éu Tinh” va sau nay gian tiép trd
thanh cha dé cua chua trwong hinh phap Trung Hoa (mot hinh thirc
phap tri cwc doan) do dé t&r ctia 6ng la Han Phi kh&i xwéng. Cudn
Nho Giao cla Tran Trong Kim (Tan Viét-Saigon) ghi ré vé quan
diém “phap tri” qua ki€u tinh clia Tuan T nhw sau:

“Vuwong gia cot dung & nghid dé tri thién ha, song néu cé nguoi
ngang nganh khéng chiu theo gido héa thi tat phai dung dén hinh
phat... pham hinh phap la céi géc cua thién ha, ngan cam diéu bao
nguoc, ghét bd diéu &c la dé ran nhirng diéu chuwa xay ra... phat
nguoi ¢ toi la dé khién cho nhirng ké gian ac dirng lam nhirng diéu
phi phap va su thudng phat cia ddng viwong gia bao gio cling phai
cho c6ng minh va xt&rng dang... nguwoi thién ké ac phan biét, ai ndy
déu ldy cai trung thanh ma thong dat, khong bi su khuét tré. Ay |a
dé khuyén ké lam thién va ran ké khong lam thién...” (tr.332)

M&i xem qua thi rd rang quan niém ki€u tinh hay phap tri ctia Tuan
T& qué nhién khong khac gi quan niém phap tri cia nguoi Tay
Phwong. Cai dang khen hon han cia Tuan Tt 14 d& xuwéng 1én hoc
thuyét nay khi xa hoi Tay Phuwong con séng theo ché do bo lac tai
Au Chau.

Tuy nhién khi suy xét k§ lwdng chiing ta c6 thé két luan rang méc
du quan diém phap tri cila Tuan Tl tw n6 khong cé khuyét diém
tram trong, nhwng c6 2 yéu t6 vo cung bat lgi cho sw ap dung va
phat trién clia quan diém nay:
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(a). Why did the concept of the rule of law come so late
to the Orient?

(b). What are the critical basic factors of the concept of
the rule of law?

2. Why did the rule of law come late to the Orient?

In reality, a fairly sophisticated concept of the rule of law had taken
roots in East Asian culture millennia before the West. Indeed, as
mentioned above, Xun Zi during the Autumn and Spring Warring
Period advocated the doctrine of “Rectification of character” and
indirectly became afterwards the father of the Chinese concept of
legalism (a form of extreme rule of law) authored by his disciple
Han Fei. The book Confucianism by Tran Trong Kim (Tan Viet- Sai-
gon) explained the concept of “rule of law” through rectification of
character by Xun Zi as follows:

“Monarchs essentially resort to civilities and humaneness to rule
the world, but if there are people who are obstinate and refuse to
be reformed, then punishments must be used...the criminal law
forms the foundation of the world, it forbids violence, despises evil
in order to prevent occurrences in future...Punishment for the guilty
will warn evil people not to do unlawful deeds and the rewards and
punishments of monarchs must always be explicit and just...There
is clear distinction between evil and good people. Everyone must
base on loyalty to resolve matters, without obstructions. That is to
counsel those who do good and warn those who do evil...”(pp.332)

At first glance, it appears clear that the concept of rectification of
character or rule of law by Xun Zi is not different from Western
concept of the rule of law. What is more praise-worthy with Xun Zi
is that he prosecuted this doctrine when Western society was still
under tribal laws in Europe.

However, upon closer examination, we can conclude that despite
the fact that Xun Zi's concept of the rule of law had no critical defect,
there were 2 factors extremely detrimental to its implementation
and development:

First, in order for this concept to flourish and reach its highest po-
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Th& nhat, muén quan diém nay thang hoa va dat dén murc do tot
dinh, thi tinh than thuong ton luat phap phai that suw téi cao. Biéu nay
c6 nghia la khéng mét ca nhan nao, du la mét ddng quan vuong,
néu pham phap, ma cé thé tranh khai hinh phat ca. Chang ta phai
thanh that thira nhan rang, mac du cac ché do quan cha Trung Hoa
hoac Bong A khac doi khi nhac nhé dén quan diém “Mot vi vua ma
pham phap thi cung téi nhw th&r dan.”, nhwng chi la noéi cho vui ma
thoi. Trén thyc té thi nha vua dirng trén va dirng ngoai vong cuong
téa cua luat phap. Cau néi ctia Téng Nho: “Quan st than ttr than
bat tlr bat trung” mé&i that sy phan anh dwoc tinh than luat phap
nhirng thoi phong kién cling nhw quan chu ay. Xa hoi Trung Hoa
c0 xwa chuwa c6 nhirng diéu kién dan chi thuan tién cho quan diém
phéap tri cia Tuan Tir.

Yéu t6 th& nhi quan trong nira la cung mot lwgt véi chu trvong
phap tri nay, Tuan T con chu trwong’tinh &c”. That vay, néu truyén
nhan cua B¢ Khéng Phu T la Thay Manh T chd treong “Nhan
Tri" (hoac Brc Tri) va “tinh thién” trong cau “Nhan chi so tinh bén
thién” thi Tuan t&r chd treong nguoc lai. Tuan tlr cha treong rang,
vi con nguwoi “tinh bon &c”, nén can phai “ki€u tinh”, tirc la gido duc
cdi tinh &c 8y dé tréd nén thién va tét hon. Tuan t&r la mot nguoi rat
c6 tri tué va sw phan tach veé tinh ac clia 6ng rét sau sac. Tuy nhién
khi chu trirong tinh &c nhw thé, vé phuong dién chién lwgc va chién
thuat, 6ng da danh mat wu thé trén mat tran tam ly chién roi.

Chinh vi thé nhiéu thé hé lién tiép tai Trung Hoa va cac nwéc bong
A khéac, da chdp nhan quan diém “Nhan Tri” (ho&c Bulc Tri) cla
Thay Manh T, mot phan vi khdng chap nhan chu trwong “tinh ac”
cia Tuan T&. Tl dé quan diém Phap Tri sdu sic cta Tuan T bi
lang quén nhiéu ngan nam nay. Chung ta phai thanh that nhan xét
rang tuy quan diém phap tri ctia 6ng tw no6 l1a moét quan diém co gia
tri, nhwng khi dwgc thi hanh trong y nghia clia quan diém tinh ac
thi rat dé bi bop méo, hiéu 1am va lgi dung. Nhirng truyén nhan cta
ong, dac biét la thira twéng Ly Tw, lai lgi dung chu treong phap tri
dé gitp cho bao chiia Tan Thuy Hoang dan &p dan chung, tiéu diét
gi&¢i Nho Gia dé cung cd quyén hanh. Quan diém phap tri tir do lai
cang tré nén dé bi hi€u mét cach sai lam hon niva. Mot cach ném
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tential, respect for the law must reign supreme. This would mean
that no one, not even a monarch, if in breach of the law, could es-
cape punishment by law. We must admit in all honesty that in spite
of the fact that although, at times, monarchical regimes in China
and East Asia mentioned the doctrine that “a monarch who commits
an offence will be found guilty as would any ordinary citizen”, but
this doctrine was only for fun. In reality, the monarch stood above
and outside of the sanctions of the law. The dictum by Scholars of
Song Confucianism " If the monarch wishes his subject to die, it
would be disloyal of the later not to” more accurately reflected the
spirit of feudal and monarchical laws. Ancient Chinese society did
not have the democratic conditions favourable for Xun Zi’'s concept
of rule of law.

The second important factor is the fact that concurrent with his
prosecution of the rule of law, Xun Zi also prosecuted the proposi-
tion that humans were born “naturally evil”. Indeed, whereas Men-
cius, known as the disciple of Confucius, prosecuted the concept
of rule of humaneness (or rule of virtue) and “natural goodness”
in humans in accordance with the dictum that “humans were born
naturally good”, Xun Zi begged to differ. He proposed that since
humans were born naturally evil, there was a need to rectify such
evil, meaning to educate such evil to become good and more virtu-
ous. Xun Zi was a very wise man and his analysis of evil was very
sophisticated. But advocating natural evil in the way he did, on the
tactical and strategic fronts, he had already lost the advantage psy-
chologically.

For those reasons, generations after generations in China and East
Asia had accepted the concept of “Rule of humaneness” (or Rule
of virtue) of Mencius, partly because they could not accept the as-
sertion that humans were born “naturally evil”. Since then, the pro-
found legalist proposition of Xun Zi had been ignored for millennia.
In truth, we have to concede that even though his concept of le-
galism, by itself, has integral validity, but when implemented within
the context of an interpretation of human nature as naturally evil,
could lend itself to manipulation, misunderstanding and abuse. His
disciples, especially Chancellor Li Si, took advantage of the legalist
proposition to help the despot Qin Shi Huang oppress the people,
destroy Confucian Scholars with a view to consolidating power. The
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na thi nhirtng ché dé Trung Hoa chil trvong phéap tri cho rang, néu
con nguoi ban chat la ac, thi phap luat phai c6 hinh phat t6i da dé
ran de ké ac. Lap luan nay, néu roi vao tay cac bao chua, thi that la
mot hi€ém nguy cho con nguoi.

Chinh vi nhitng yé&u t6 néu trén ma mién Bong A phai chdr dén hon
2000 nam sau ma@i ti€p xdc véi quan diém phap tri dén tlr phwong
Tay, tr mot moi trrorng hoan toan méi mé, mac du cé mot sé diém
twong dong.

3. Thé thi nhiing y&u td nao la nhiing yéu td can ban cia mdt
nén dan chu phap tri ngay hom nay?

Trwéc hét quan diém phap tri cia nguwdi Tay Phuwong cling nhw
nén dan chu cua ho la thanh qua ctia mét ti€n trinh tiém ti€n trai dai
nhiéu thé ky. Nhiéu thé hé da phai dé nhiéu mau va nwdc mat dé
dat dén két qua hom nay. Tuy nhién cé 2 thoi diém quyét dinh cho
guan diém phap tri ching ta can ghi nho:

Th& nhat 1a nam 1748 khi nha tw twéng chinh tri Phap la Montes-
guieu xuat ban cuén “Van Phap Tinh Ly” va th nhi la nam 1787
khi Quéc Hoi Hoa Ky théng qua va céng bé Ban Hién Phap Hiép
Chung Quéc Hoa Ky. Montesquieu c6 cbng lén la hé théng hoa
guan di€m phan quyén trén binh dién tw duy, va Quéc Hoi Hoa Ky
c6 cong I&n la hién dinh héa quan diém phan quyé&n nay mot cach
cu thé trong mot ban hién phap thanh van rd rét. Tir d6 vé sau, moi
chién si tranh dau cho dan chu phap tri trén thé gi¢i déu y thirc rd
rét rang, mudn c6 mot nén dan chl phéap tri ding nghia thi phai cé
bién gi¢i ro rét gitra Tw Phap, Hanh Phap va Lap Phap. Néu nganh
tw phap va cac quan toa khdng dwoc doc lap tuyét doi thi khong thé
nao c6 dan chi phap tri dwgc. Chinh vi thé cac yéu sau day la can
ban ctia mot ché do phap tri chan chinh:

(i) Sw doc lap tuyét doi:

Nganh tw phap phai c6 yéu tinh hoan toan déc lap va dirng ngoai
vong anh hwédng cta hanh phap, lap phap hoac bat c&vr mét phe
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concept of legalism became even more easily misunderstood. In
plain terms, regimes in China which support legalism proposed that
if humans were born naturally evil, the law must include maximum
punishments to rectify evil doers. Such propositions, if in the hands
of despots, augur real dangers for humans.

Due to factors mentioned above, East Asia had to wait for 2000
years later in order to come into contact with the rule of law from
the West, from a completely different background, despite some
similarities.

3. Then, what elements would constitute critical elements
for a democracy based on the rule of law?

Above all, the Western concepts of the rule of law as well as de-
mocracy are the result of an evolutionary process stretching over
several centuries. Many generations have shed blood and tears
in order to achieve today’s results. However, there are 2 defining
moments for the concept of rule of law that we should remember:

First was in 1748 when the political thinker Montesquieu published
his book “Spirit of laws” and secondly in 1787 when the USA Con-
gress approved and proclaimed the Constitution of the USA. Mon-
tesquieu was instrumental in giving a systemic structure to the con-
cept of separation of powers at the intellectual level, and the US
Congress was instrumental in enshrining this concept of separation
of powers at the practical level, in an explicit written constitution.
From that time on, all campaigners for democracy based on the rule
of law in the world have become fully aware that in order to acquire
such a legitimate democracy, there must be clear lines of demarca-
tion between the Judiciary, the Executive and the legislature. If the
Judiciary and judges are not absolutely independent, there can be
no democracy based on the rule of law. For that reason, the follow-
ing factors are fundamental for a legitimate regime of rule of law:

(i) Absolute independence:

The Judiciary must be completely independent and remain free
from any influence from the Executive, the legislature or any group
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nhém hodc c& nhan nao. Muén nhw thé nhirng tham phan cla cac
tda an cap cao can phai dwoc Quéc Hoi bd nhiém tron doi hoac
dén tudi hwu tri va chi bi cach chirc khi pham céac toi dai hinh hoac
bi mat tri ning, b&i Quéc Hoi véi da s6 lwéng vién chang han. DT
nhién nhirng thdm phan & nhirng tda an thap hon co thé duoc cac
cép chinh quyén thdp hon bd nhiém. Tuy nhién nguyén tac 1an thuc
t€ van la phai lam sao quy dinh dwoc sy doc 1ap tuyét d6i cha ngay
ca nhirng vi thdm phan cap thap hon nay. biéu 31 (3) va (5) ciing
nhw 50 (3) cta dw thao hién phap (DTHP) la nhitng c6 gang dé
hién dinh hoa sw doc lap can thiét nay.

(i) Sw binh dang tuyét déi gitba nhitng hiru thé
phap 1y:

DPay la mét diém then chét nira clia quan diém phap tri. Moi hru
thé phéap ly, bat chap vai trd va dang cap xa hdi, déu binh dang khi
dirng trudc toa an (Xem diéu 1 DTHP). Biéu nay c6 nghia la moi
c& nhan, moi tap thé hoac thanh phan ctia xa hoi dan sw, moi thanh
phan clta chinh quyén hoac nha nwéc déu la nhirng bi cao hoac
nguyén cao bang nhau trudc quan tda chl toa mot phién xcr. Mot
co quan chinh quyén hoac mot vi nguyén thi qudc gia, néu lam sai
luat cling sé bi ché tai y nhu bat cr mot ca nhan nao khac. Mét ca
nhan dwa mét co quan chinh quyén ra toa dé doi bdi thuwong mot
su thiét hai do co quan dy gay ra va thang kién la mot diéu binh
thuwdng xay ra trong mot ché doé dan chi phap tri.

(iii) Phap tri cling dat can ban trén nhirng nguyén
tac luat phap chi cong vo tw:

Nhirng nguyén tac nay phai dugc ghi rd trong hién phap cting nhw
trong nhirng séc luat rd rét dwoc Qudc Hoi thong qua. Quan diém
Nhan Tri hoac Bléc Tri cia Thay Manh T da qua ngay tho va chu
guan, mot phan nao da dong gop tich cwc cho viéc xay dung va
cling ¢d cho nhiéu thé hé dé quyén phi dan chi tai Pong A. Thay
Manh T cho rang "Ding nhan ma tri thién ha la phai dao, dung bat
nhan ma tri thién ha la trai dao... thién ha c6 dao thi nguoi dirc nhd
lam t6i t& cho nguoi dire Ion...” (Tran Trong Kim tr.250-251).
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or individuals. For this to happen, judges of superior courts should
be appointed by Congress for life or until retirement age and can
only be removed from office upon being convicted of indictable of-
fences or upon loss of intellectual capacity, by a majority in both
houses of Congress for instance. Naturally, judges of lower courts
can be appointed by lower levels of government. However, both in
principle and in practice, we must ensure absolute independence
even for these lower judges. Article 31 (3) and (5) as well as 50
(3) of the draft constitution are efforts to enshrine this necessary
requirement in a constitution.

(ii) Absolute equality between legal entities:

This is another key factor for the concept of the rule of law. All legal
entities, regardless of their role and social status, are equal when
facing a court of law (See article 1 of the draft constitution). It fol-
lows that all individuals, all groups or components of civil society, all
components of the government or the state are either defendants
or plaintiffs equal before a presiding judge in a court session. A
government organ or head of state, if acting unlawfully, will be pe-
nalized in the same manner as any other individual. An individual,
prosecuting a government organ at court to seek damages caused
by it and winning the court case, is a normal thing that may occur in
a democracy based on the rule of law.

(iii) The rule of law is also based on impartial legal
principles:

These principles should be enshrined in the constitution or legisla-
tions passed by the congress. The concept of the rule of humane-
ness or rule od virtue by Mencius were too naive and subjective,
partly contributed in an active manner to the building and consoli-
dation of generations of non-democratic governance in East Asia.
Mencius postulated that “Using humaneness to govern the world
accords with the Way, using malevolence to govern the world is
contrary to the Way...a world that accords to the Way will result in
less virtuous people becoming servants of more virtuous people...”
(Tran Trong Kim pp. 250-251).
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Né&u chl truong nhu vay thi trén nguyén tac khéng co gi sai ca,
nhuwng trén thuc t€ cung véi chu trwong nang cao nguoi quan to
|én dén dia vi gan nhw than thanh, sé cé nhiéu tac hai. Nhirng
ngudi ma xa héi cho la quan tir c6 nhan cé dirc sé cai tri xa hoi,
khong phai theo nhirng luat phap rd rét do mot co quan dan ct
thdng qua, ma theo sy phan xét hoan toan chu quan ctia mét chinh
nhan quan t* nao do. Kinh nghiém lich str cho thay ngay ca nhirng
chinh nhan quan ti cling rat dé bi cam doé va tré nén bang hoai.
Chi ¢6 nhirng nguyén tac luat phap chi cong vo tw la co thé that s
lam can ban cho luat phap ma thoi. Luat phap khong thé dwoc dat
trén can ban y chi clia bat ctr mot ca nhan hodac tap thé ca biét nao,
du la mot thanh nhan, nhiéu thanh nhan, hay mét dang phai hoac
nhiéu dang phai chinh tri.

(iv) Sw hién hiru cia mot luat sw doan doc lap (Xem
diéu 11 DTHP):

bay la mot yéu t6 quan trong nira. Ly do la vi néu trong mot ché do
phap tri tdt cA moi htru thé phap ly déu cé quyén dwoc bao chira,
khi bi truy t6 chinh thirc vé hinh luat, va phai dwoc xtr &n cong khai
trong mot phién x&r cong bang, thi si hién hitu ctia mét luat sw
doan doc lap khong thé thi€u. Biéu nay cé nghia la ngoai sw hién
dién cua canh sat va cong t6 vién dai dién cho chinh quyén, dirng
ra truy t6, va quan toa phan xét theo cong ly, con phai c6 nhirng
luat sw, khdng bi nhirng ap Iwc ctia chinh quyén, diéng ra bénh virc
cho bi cao nira.

(v) Ngoai ra trén binh dién cao hon la luat hién phap:

Thi nganh Tu Phap (thdng thwdong dwoc dai dién bdi mét Téi Cao
Phap Vién) phai duoc quy dinh minh thi la co quan téi cao gilt trong
trach gidi quyét nhirng xung dét chung quyét, khdng nhirng gilra
nhirng hiru thé phap ly khac nhau trong xa hoi, ma con la trong tai
chung quyét dé xr nhirng xung dot gitra Hanh Phap va Lap Phap
nira (xem diéu 31 (8) cua DTHP). Biéu nay sé ciing c6 mdt cach
khang dinh s ddc lap tuyét déi va vo cung can thiét cia nganh tw
phap, nhw 1a mot yéu td then chot cho quan diém phap tri.
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There is nothing wrong in principle with such a proposition, but in
reality, together with the elevation of the position of the virtuous
ones to levels similar to saints or gods, such proposition will cause
much harm. Those considered virtuous by society and possess-
ing humaneness will rule society, not in accordance with clear laws
passed by an elected organ, but through the judgement of a certain
virtuous guy. Experience has shown that even virtuous men are
easily susceptible to temptations and become corrupt. Only legal
principles that are just and impartial could be the basis of laws. The
law must not be founded on the will of any particular individual or
group of individuals, be it a saint, several saints, or a political party
or several political parties.

(iv) The existence of an independent lawyers’ asso-
ciation (see article 11 of the draft constitution)

This is another key factor. The reason being if in a regime of rule
of law all legal entities have the right to plead their case, when
prosecuted criminally, and are entitled to a public trial in a fair hear-
ing, then the existence of an independent lawyers association is
required. This would mean that besides the presence of the police
and the prosecution representing the state prosecuting the case,
and the judge adjudicating based on justice, there must be lawyers,
independent of government pressure, to advocate for the defen-
dant.

(v) In addition, at the higher level of constitutional

law:
The Judiciary (usually represented by a Supreme Court) must be
construed as the supreme organ responsible for the final resolution
of conflicts, not only between different legal entities in society, but
also is the final arbiter to adjudicate on the conflicts between the
Executive and the legislature (see article 31 (8) of the draft consti-
tution). This would consolidate affirmatively the absolute and ex-
tremely necessary independence of the Judiciary, as a critical factor
for the concept of the rule of law.
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4. K&t Luan:

Sau khi phan tach nhw trén, ching ta méi hiéu dwoc phan nao sw
quan trong chién lwoc clia quan diém “Phap Tri” trong y niém dan
chd Hién Binh, Phap Tri va Ba Nguyén ma ching ta chud trvong.
Chinh vi thé&, ching ta cé thé manh dan két luan rdng mic dau
trong qua kh&r Hong Kéng chua tirng c6 dan cha (vi la thudc dia
clia Anh Qudc) va trong hién tai cling khéng c6 dan cha thuc sy (vi
hé thdng bau ctr phi dan chu, qua gi¢i han, do Trung Qudc ap dat),
nhung pham chét cta doi s6ng khéng kém phan dan chd vi nho cé
ché dd phap tri hién hanh. Hon ai hét chinh Martin Lee, mot trong
nhirng nha tranh dau cho dan chu lao thanh tai Hong Kéng da cé
nhirng nhan xét twong tuw.

Trong chuwong ké tiép chlng ta sé thao luan vé quan diém “da
nguyén”.

CHUONG 4:
The nao la dan chu da nguyén?

1. Dan Nhap:

“Da nguyén” la mot yéu t6 then chét nira clia y niém dan chu Hién
binh, Phap Tri va Ba Nguyén. Dan chi da nguyén la mot trao luu
ndi bat thuwong dwoc nhac nhé nhat cia cudi thé ky 20 va cang
thinh hanh hon trong thién nién ky m&i. Mudn ndm virng quan diém
da nguyén ching ta can phai da théng cac van dé sau day:

(1). “Pa nguyén” khac v@i “da dang” nhu thé nao?

(2). Nhirng yéu t6 then chdét cta da nguyén la gi?

(3). Nhirng diéu kién nao t6i can thiét cho sw phat huy tot buc clia
quan diém da nguyén?

2. Dan chu da nguyén khac véi dan chi da dang nhu thé
nao?

Truéc hét, yéu t6 da nguyén c6 mot y nghia rong rai va bao ham
hon la yéu t6 da dang.
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4. Conclusion:

The above analysis has assisted us in understanding partly the
strategic importance of the rule of law within the concept of a de-
mocracy based upon constitutionalism, the rule of law and pluralism
as advocated by us. For that reason, we can firmly conclude that,
although in the past, HongKong never had democracy (because it
was a British colony) and in the present, it does not have true de-
mocracy either (because of the undemocratic election system, too
restrictive, imposed by China), but the quality of life of HongKong
residents is no less democratic thanks to the rule of law currently
applicable. More than anyone else, Martin Lee, one of the veteran
democracy fighters in HongKong, had similar observations.

In the next chapter, we shall talk about the concept of pluralism.

CHAPTER 4:
What is a pluralist democracy?

1. Introduction:

Pluralism is another key element for the concept of democracy
based on constitutionalism, the rule of law and pluralism. Pluralist
democracy has been the emerging trend, frequently on people’s
mind, at the end of the 20th century and more so in the new mil-
lennium. In order to comprehend the concept of pluralism, we must
clarify the following issues:

(1). What is the difference between “pluralism” and “multiparty” de-
mocracy?

(2). What are the key elements of pluralism?

(3). What are the required conditions for the optimum development
of pluralism as a concept?

2. What is the difference between pluralist democracy and
multiparty democracy?

First, pluralism is a much more inclusive concept than a multiplicity
of political parties.
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Ly do la vi trong x& hoi da dién va phtrc tap ngay hdm nay, khéng
phai duy nhét chi c6 cac dang phai chinh tri m&i dong gop hiru hiéu
vao s diéu hudng xa hoi, va ti€n trinh hinh thanh cling nhu thuc
thi cac chinh sach quéc gia. Nhiéu ca nhan, tap thé c6 tinh cach
phai tinh, khuynh huéng tinh duc, xa hdi, tr thién, tdn giao, nghé
nghiép, thwong mai, kinh t&, bao vé méi sinh ho&dc van héa v.v... van
c6 thé dong gop tich cwc va hiru ich vao cac chinh sach qudc gia.
Ching ta c6 thé két luan twong doi chinh xac rang yéu t6 da dang
la mot thanh phan cdu tao cta yéu té da nguyén. Tuy nhién dé hiéu
sau sac hon y niém dan cha Hién Dinh, Phap Tri va Da Nguyén ma
ching ta chu treong, ching ta phai y thirc rang ca hai y niém “da
dang” Ian “da nguyén” déu chi la nhirng “thanh phan céu tao” ctia y
niém dan chu bao quat. Cac y niém da dang va da nguyén ty chdng
khong dong nghta véi y niém dan chu triét dé dwoc. Ly do la vi nhw
la mét y niém dan chu triét dé€, y niém dan chl Hién Binh, Phap Tri
va Da Nguyén doi héi mot suw c&i tréi toan dién khéng nhirng cho
moi ca nhan ma cho moi thanh phan ctia xa hdi dan sw nira.

DT nhién thwc thi y niém da dang la buéc céi tréi dau tién va can
thiét, d& m& dau cho mot tién trinh ci troi toan dién va triét dé hon.
Chinh vi thé, sau khi diéu 4 ctua ban hién phap 2013 hién hanh
dwoc hly bd, dé thuc thi y niém da dang, thi tién trinh dan chd héa
sé khbng chi dirng buwéc & mirc dd nay ma sé phai di nhirng buéc
di quan trong ké tiép.

3. Nhiing y&u to then chdt cda quan diém da nguyén:
C6 3 yéu t6 then chot clia quan diém da nguyén:

a. Can nhiéu tu diém khac nhau cho quyén lwc chinh
tri:

That vay trong mot ché dé dan chid da nguyén, quyén luc chinh
tri phai luén ludn phat xuét tir nhiéu tu diém khac nhau. Nhirng tu
diém nay khéng nhat thiét phat xuat tlr nhirng dang phai chinh tri,
cling khong phai nhat thiét phat xuat tlr nhirng tap thé cé t6 chirc
chac ché, hoac nhirng co clu thudc thuong tang xa hoi hoac chinh
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The reason being in today’s multifaceted and complex society, po-
litical parties are not the only contributors to social leadership and
the process of formulation and implementation of policies. Numer-
ous individuals, groups representing a variety of interests such as
gender, sexual preferences, social, charitable, religious, trades,
financial, economic, environmental, cultural etc...can actively and
beneficially contribute to national policies. We can conclude with
relative accuracy that the multiparty element is a constituent part
of the concept of pluralism. However, in order to appreciate more
deeply the concept of democracy based on constitutionalism, the
rule of law and pluralism that we advocate, we must be aware that
both concepts of “multiparty” and “pluralism” are themselves mere
“constituent components” of the more inclusive concept of democ-
racy. Concepts such as multiparty or pluralism in themselves do not
equate to thorough democracy. The reason being the concept of
democracy based on constitutionalism, the rule of law and plural-
ism necessitates a total and complete unshackling, not only of all
individuals but also of all component parts of civil society.

Naturally, the implementation of multiparty as a concept constitutes
the first and necessary step to unshackle, in order to commence a
more thorough process of complete and radical unshackling. For
that reason, after the abolition of article 4 of the current 2013 con-
stitution, in order to implement the multiparty element, the democ-
ratization process will not stop at this juncture, but must take other
important steps.

3. Critical key factors of the concept of pluralism:
There are 3 critical key factors for the concept of pluralism:
a. Several sources of political powers are required:
Indeed, in a pluralist democracy, political power must always em-
anate from various sources. These sources do not necessarily
come from political parties, or necessarily from organizations with
tight power structures, or organs from the social or political super-

structure. On the contrary, the more political power emanates from
sources with grass-root characters and the closer to the individual
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tri. Trai lai, quyén lwc chinh tri cang xuat phat tir nhirng tu diém cé
tinh cach ha tang co s& va gan gii véi con nguoi ca thé lai cang
thé hién dang dan quan diém da nguyén.

b. Sw hién hitu cta doi lap chinh tri:

C6 thé tom lwoc rang bang tac dong chdp nhan stk manh chinh tri
cla da s6, mot ché do dan chd da nguyén van phai tran trong va
nudi dwdng sw hién hiru va déng gop tich cwc cla thi€éu so doi lap.
Ton trong quyén hién hiru va sy déng gop cla thi€u s6 doi lap la
mot yéu t6 can ban cla dan cha da nguyén. That vay, mot nén dan
chd da nguyén trong y nghta tuyét déi ctia né dat can ban trén nhiéu
tu diém khac nhau clia quyén lwc chinh tri. Hé luan dwong nhién la
sé c6 nhiéu dang phai chinh tri khac nhau trén chinh trwd'ng. Tuy
nhién trong mot xa hoi da nguyén that sw, trong da so trwong hop,
sw van hanh cta nhirng déng co chinh tri khac nhau sé luén luén
dwa dén mot tinh trang nhi nguyén chinh tri thwc t€ gom mot dang
phai hodc mot lién minh cac dang phai ndm quyén hanh phap, hoac
nam da s6 trong qudc hdi, va modt dang phai hodc mot lién minh cac
dang phai déi lap ndm thi€u sé trong quéc hdi. Ching ta nén phan
biét r6 rét suw khac biét Ién lao trong ban chat gitra “tinh trang nhi
nguyén chinh tri thuc t€” néu trén (ma ban chat von la da nguyén
trong y nghia chan that cia né) va tinh trang “da nguyén chinh tri
trd hinh” tai Hoa Ky va Vuong Qudc Anh (ma ban chat that sw chi la
nhi nguyén chinh tri ma thoi) véi tat ca nhirng khuyét diém cha né.

c. Sw tham gia tich cwc ciia moi thanh phan xa hoi
dan suw:

Quan diém dan chl Hién Binh, Phap Tri va Da Nguyén dat nén
tang trén sw xay dwng va phat trién t6i da clia xa hoi dan sw. Chinh
guyén chi diéu hop nhitng xung dot gitra cac thanh td cta xa hoi
dan sy qua moét hé théng phap tri cong minh ma thoéi. Trong mot
nén dan chu that s chinh quyén hodc nha nwéc chi tao ra nhirng
khung swon dé dam béao t6i da nguyén téc cong bang va |& phai
trong xa hoi, trong khi d6 xa hoi dan sw phai dwoc thang hoa toi da.
Trong chiéu hwéng dé sw tham gia tich cwc ctia moi thanh t6 clia xa
hoi dan sw sé la mot yéu t6 dac thu chia dan chd da nguyén.
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human persons, the more representative it will be of this legitimate
concept of pluralism.

b. The existence of political opposition:

We can conclude that through the act of accepting the political pow-
er of the majority, a pluralist democratic regime must nurture the ex-
istence and positive contribution of a minority opposition. To respect
the right to exist and contributions of a minority opposition is a basic
key factor of a pluralist democracy. Indeed, a pluralist democracy,
in its absolute meaning, is founded on a multiplicity of sources for
political power. The natural consequence is the existence of a va-
riety of political parties in the body politic. However, in a legitimate
pluralist society, in the majority of cases, the operation of various
political dynamics will invariably result in a reality of a de facto po-
larist political system comprising a political party or an alliance of
political parties holding executive power or controlling a majority in
congress, and a political party or an alliance of political parties in
opposition controlling a minority in congress. We should distinguish
clearly the vast difference in nature between “the de facto polarist
political reality” mentioned above (which by nature is pluralist in
its true meaning) and the state of “bogus political pluralism” in the
USA and Great Britain (which by nature is really a polarist political
system) with all its failings.

c. The active involvement of all components of civil
society:

The concept of democracy based upon constitutionalism, the rule
of law and pluralism is founded on the building and optimum devel-
opment of civil society. The state only regulates conflicts between
components of civil society through a just regime of rule of law.
In a real democracy, the government or the state only establishes
frameworks in order to provide maximum protection for the principle
of justice and equity in society, while civil society must be allowed to
prosper to its fullest. In this context, the participation of all compo-
nents of civil society will be an exclusive key factor for the concept
of pluralist democracy.
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4. nhiing diéu kién nao tdi can thié€t cho su phat huy
tdt dinh cla yéu td da nguyén?

Vi yéu t6 da nguyén chi phat huy tét dinh trong méi trwong ciia mot
xa hoi dan sw thang hoa, c6 3 diéu kién tat yéu dé yéu t6 da nguyén
phat huy tot dinh. Theo quan diém cla t6i, ching ta phai thé ché
héa 3 diéu kién nay bang cach hién dinh héa ching trong ban hién
phap ctia mét nwée Viét Nam dan chu that s trong twong lai. Ba
diéu kién tat yéu ay la:

a. Phuong thrc bau ctr nhay bén theo thé thirc “dai dién
theo ty 18" (Xem chi tiét khi tac gia khai trién diéu 41 ctia DTHP),

b. Cac hinh thirc phan quyén triét dé va toan dién (Xem
tong quat cac chwong Il, Ill, IV va VvV cua DTHP), va

c. Ché do phap tri (rule of law) nghiém minh. (Xem cac diéu
31 va 50 (3) cia DTHP)

(1). Thé nao la phwong phap bau ctr “dai dién theo ty
17?2

Mot cach véan téc, day la phuong thirc bau clr nhay bén du dé dat
dén muc tiéu vd cung quan trong la nhirng dang phai, phe nhém
hoac ca nhan ra tranh clr trong cac co ché diéu hanh quéc gia sé
dat dwoc mot ty 1€ s6 ghé twong dbi twong xirng v&i mirc do Uing hd
qguan ching ma ho c6 tai phong phiéu. Mot dang phai c6 5% s ting
ho sé c6 khoang 5% s6 ghé trong qudc Hoi. Mot dang phai c6 10%
s& c6 10% va mot dang phéai c6 51% s& c6 xac xuét rat cao nam da
s6 trong qudc hdi. Khdng mot dang phai nao twong ddi co thuc luc
c6 thé bi loai ra khéi trung tam quyén Iwc chinh tri ca. Uc Pai Loi (tai
thwong vién), Blrc Qudc, Sweden, Switzerland, Belgium, phan 1én
cac nwdc Au Chau theo phuong thire nay. Phuong thirc bau cir
nay ddi nghich v&i phwong thire bau ctr “ngura chay vé nhat” hoac
“thang lam vua” dang hién hanh tai Hoa Ky va Anh Qudc. Phuong
thirc “ngwa chay vé nhat” hodc “théng lam vua” thwong thién vi doc
chiém thij trudng chinh tri cho nhitng dang phai I16n va cé uy luc
trong khi nhirng dang phai nhé hon hoan toan bj twéc doat ti€ng
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4. What are the conditions required for pluralism to
reach its optimum state?

Because pluralism will only reach its optimum state within the con-
text of a prosperous civil society, there are 3 necessary conditions
for it to reach its optimum state. In my view, we have to institution-
alize these 3 conditions by enshrining them in the constitution of
a genuinely democratic Vietham of the future. These 3 necessary
conditions are:

a. Sensitive voting methods based on the principle of “pro-
portional representation” (see details when the author explores Ar-
ticle 41 of the draft constitution)

b. Various thorough and complete ways to implement sepa-
ration of powers (See generally Chapters I, Ill, IV and V of the draft
constitution) and

c. A just regime of rule of law (See Articles 31 and 50(3) of
the draft constitution)

(1). What is voting based on “proportional representa-
tion”?

In a nutshell, this is a voting method sensitive enough to achieve a
critically important goal where political parties, groups or individu-
als who stand for election to offices in state organs responsible for
national governance, will achieve the number of seats proportional
to the level of support they achieve at the ballot box. A political
party with 5% of electoral support will have about 5% of the seats
in congress. A political party with 10% will have 10% and a political
party with 51% will have a high probability of winning the majority
of seats in congress. No political party with relative substance will
be excluded from the centre of political power. Australia (at Senate
level), Germany, Sweden, Switzerland, Belgium, most European
countries have adopted this voting method. This method stands
in contrast to the “first past the post” or “winner takes all” method
currently applicable in the USA and United Kingdom. The first past
the post or winner takes all method generally favours monopoly of
the electoral market for larger and more influential political parties,
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néi trong chinh trvdng. Diéu nay la mot tré ngai rat I&n cho sw phat
trién t6i da chia moi thanh td ctia xa hdi dan sw, va dan dén su triét
tiéu nhirng dang phai nhé hon.

Nhan thay khuyét diém nay, cac qudc gia dan chd trén thé gidi ngay
cang ti€n dén v&i phuong thirc bau clr “dai dién theo ty 1&” thay vi
“ngwa chay vé nhat”. Vwong Quéc Thong Nhat Anh da chuyén qua
phuong phap “dai dién theo ty 1&” dé bau dai dién ctia ho vao Quéc
Ho6i Au Chau méac dau tai quéc hdi ndi dia van khong thay déi. Cac
Qudc Hoi dia phuong tai Scotland va Wales da theo “dai dién theo
ty 18”. Nam 1994 ap dung tai Nam Phi, nam 1993 tai New Zealand,
Nhat Bén, Nga S6 va Mexico. Urkraine cling da chon hinh thirc bau
clr nay thay vi 18i bau ctr “ngwa chay vé nhét” hoic “théng lam vua”
cli k¥ ctha thé ky 18. (mudn biét thém chi ti€t xem: www.fairvote.

org)

C6 thé két luan rang néu mot qudc gia nhw Hoa Ky chuyén minh
theo phuong thirc bau ctr “dai dién theo ty 16" thi sé c6 mdt cudc
cach mang xa hgi I&n lao xay ra va mot su tai phdi tri quyén lyc
quan trong dé giam bdt bat cong xa hoi. Sw tham gia clia cac tang
I&p quan ching & ha tang co s& sé gia tAng. Cac chi dan cho thay
trong 21 nén dan cha tai Tay Au va Bac My thi ty I& dan ching di
bau tai Hoa Ky gan nhu thap nhat. Nam 1994 36% bau clr Qudc
HOi. Nam 1996 c6 44% bau ctr Qudc Hoi. (xem webpage néu trén).

Chuing ta phai manh dan két luan rang, néu mot trong nhirng yéu
tinh cda dan chd da nguyén la quyén lwc chinh tri phai phat xuat
tlr nhiéu tu diém khac nhau thi ching ta khéng thé chap nhan mot
phuong thirc bau ctr c6 khuynh huéng dem lai ddéc quyén chinh tri
cho 1 hoac 2 hoac 3 dang phai I&n dwoc. Huéng ho la phwong thirc
dy da qua ci va dwong bi thodi trao.

(2). Cac hinh thirc phan quyén triét dé va toan dién:

S phan quyén trong qudc gia cling la mot phwong thirc quan trong
dé tao ra nhiéu tu diém quyén lwc khac nhau. Trwdc hét tuy ¥ niém
phan quyén phtrc tap nhwng c6 thé duoc tém lwoc trong 3 hinh
thirc chinh va can phai dwoc hién dinh héa:
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while the smaller ones are deprived of political representation. This
represents a major obstacle for the optimum development of com-
ponents of civil society and may lead to the elimination of smaller
political parties.

Being aware of these failings, democratic nations around the world
are taking steps to adopt “proportional representation” in prefer-
ence to “first past the post”. The United Kingdom has decided to
adopt proportional representation for the election of representatives
to the European Parliament while there is no change for their na-
tional parliament. Local assemblies in Scotland and Wales have
adopted proportional representation. This method applies to South
Africa in 1994, New Zealand, Japan, Russia and Mexico in 1993.
Ukraine has also adopted this method in lieu of the ancient first past
the post or winner takes all method of the 18th century (for more
details see www.fairvote.org)

We can conclude that if a nation like the USA moves to adopt pro-
portional representation, there will be a seismic social revolution
and an important re-alignment of forces to reduce social injustice.
The participation of people at grass root levels will increase. There
are indications that of the 21 democracies of Western Europe and
North America, the proportion of voting Americans is the lowest. In
1994 36% voted in Congressional elections. In 1996 44% voted in
Congressional elections. (See above webpage).

We should firmly conclude that if one of the key aspects of plural-
ism is the fact that political power should emanate from a variety
of sources, then we cannot accept a voting method conducive to
monopoly of political power for 1 or 2 or 3 major political parties. Let
alone the fact that such a method is ancient and in decline.

(2). Forms of strict and complete separation of powers:
Separation of powers is an important method in order to create dif-
ferent power sources. First of all, despite the fact that separation of

powers may be a complex concept but can be summed up under 3
main forms to be enshrined in a constitution:
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(a). Phan quyén hang ngang:

Pay la sy phan quyén gitba Hanh Phap, Lap Phap va Tw Phap dé
dwa dén mot hé thong kiém soat va quan binh nhw trong Hién Phap
Hoa Ky.

(b). Phan quyén hang doc:

Pay la sw phan quyén tlr trung wong chia cho cac dia phwong.
Chinh vi thé con dwoc goi la’dia phwong phan quyén”. Chang han
tai Hoa Ky va Uc Pai Loi hodc Blirc Qudc thi cac ti€u bang co
rat nhiéu quyén dwoc hién phap quy dinh. Trong mét nuéc Viét
Nam tuong lai, cling can phai trao cho céac tinh,cac thanh pho truc
thudc trung wong, va qua cac don vi dia phwong chinh yéu nay, cac
quan, huyén, lang xa, nhtrng quyén han rong réi dé khuyén khich
sy tham gia tich cwc clia ha tang co s@. Trong y niém phan quyén
hang doc nay, cac chinh quyén dia phuong (ké ca tinh hoac céac
thanh phé truc thudc trung wong) can cé nhitng co s& dan c&r nhw
cac Hoi Bong Tinh (hoac cac Hoi Bong Lap Phap dia phwong néu
diing danh tir ctia DTHP) c6 thé c6 thdm quyén théng qua cac sac
luat dia phwong va quyét dinh cling nhw thi hanh cac chinh sach
trong pham vi hién phap quy dinh. Cac chinh quyén tai dia phuong
cling c6 ludn quyén bd nhiém truc ti€p cac vién chirc thi hanh céc
chinh sach cho minh.

(c). Tan quyén:

Y niém tan quy&n cé pham vi gi¢i han hon y niém phén quyén hang
doc hoac dia phwong phan quyen nhiéu. Tan quyén cé nghla la
chinh quyén trung wong van nam gitr quyén hanh trén nguyén tac,
tuy nhién phan phdi nhan vién vé cac dia phwong va trao cho ho
mot s6 quyén quyét dinh, can c trén ti€éng doi truwc ti€p tlr ha tang
co s& xa hoi, hau coé thé dap rng nguyén vong nguoi dan nhay
bén hon.

(d). Phan quyén gi¢i han:
Chinh gitra 2 y niém dia phwong phan quyén va tan quyén, mot y

niém th& 3 la “phan quyén gi¢i han” thuwdng dwoc sir dung tai cac
nén dan cha. Trong cac trwong hop nay, chinh quyén thanh lap
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(a). Lateral separation of powers:

This is separation of powers between the Executive, Legislative
and Judiciary resulting in a system of checks and balance such as
in the US constitution.

(b). Vertical separation of of powers:

This is the devolution of powers from the centre to localities. Thus
it may be known as decentralization (or devolution) of powers.
Examples are the USA, Australia or Germany where states have
extensive powers as enshrined in their constitutions. In a Vietham
of the future, extensive powers should also be devolved to prov-
inces, cities under direct central control, and through these main
local units, to urban districts, rural districts, villages and cantons, in
order encourage active grass root participation. Within this concept
of vertical separation of powers, local governments (including prov-
inces or cities under central control) should have elected organs
such as provincial councils (or Local Legislative Assemblies to use
the wording of the draft constitution) with jurisdiction to pass local
legislations and make as well as implement policies within the limits
imposed by the constitution. Local governments will also have the
power to appoint directly officials to implement their policies.

(c). Deconcentration of powers:

The concept of deconcentration of powers has more limited scope
than that of vertical separation or decentralization of power. De-
concentration means that the central government retains power in
principle, but appoints officials to work at various lower local levels
and give them certain decision-making authorities based on direct
grass root feedbacks, in order to better reflect the will of the people
with more sensitivity.

(d). Delegation of powers (or quasi- decentralization)
In between the 2 concepts of decentralization (or devolution) and

deconcentration, a third concept known as delegation of power is
frequently resorted to in democracies. In these instances, the gov-
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nhirng co ché ban tw tri, khéng bi chinh quyén kiém soat toan dién
nhwng chiu trach nhiém trwéc chinh quyén. Cac co ché nay cé
tw cach phap nhan doc lap, quyén quyét dinh trong pham vi trach
nhiém va thadm quyé hoac dia phan ctia minh, theo quy dinh cla
s&c luat. Nhirng vi du bao gdm céac Uy ban diéu tra, cac co quan vé
gia cu, cac co quan vé giao thdng, cac co quan vé giao duc, cac ty
ban vé thuy hoac dién luc, cac Uy ban phap ly v.v...

(3)- Ché b6 phap tri nghiém minh di nhién la mét diéu
kién vo cung thiét yéu.

Ly do don gian la vi trong mét méi trudng da nguyén phuirc tap va
c6 nhiéu thanh phan tham dy nhw thé, thi phai cé luat phap chi
cong vo tu va nhirng trong tai c6 thwc quyén. Trong chwong truéc
ching ta da thao luan dén yéu té phap tri. Noi day chidng ta y thirc
duwoc mire dé twong sinh, twong tly cua “da nguyén” va “phap tri”
quan trong dén mirc d6 nao. Hau nhw néu khong co “phap tri” thi
khong thé cé sw phat sinh va hién hiru lau dai ctia “da nguyén”.
Néu véng bong nguyén tic “tuyét d6i binh ding gitra nhitng hiru
thé phap ly” nhu tuyén dwong b&i ché do phap tri thi cac hiru thé
phap ly c6 nhiéu quyén Iyc nhw nha nwéc da tiéu diét hoac de bep
moi thanh t6 cha xa hoi dan sy dé nam doc quyeén.

5. Két Luan:

Chuing ta la mot dan toc bat hanh vi tham vong va da tdm clia cac
thé lwc thwe dan va cac siéu cuong cla thé gigi, va vi nhiéu thé hé
|anh dao d4 thi€u sw liém chinh clia con tim dé canh tan va dan chu
héa dat nudc kip thoi. Tuy nhién con dwdng dan chd héa dat nwéc
la moét con dudng vira chdng gai, vira ham chira nhiéu co hdi néu
chuiing ta sang sudt nhu mot tap thé. Néu chiing ta sai lam sé di vao
nhirng con dwong han hep, giam bat co hdi, tham chi tré thanh tu
nhan cula céac thé lwc tai phiét hoac kj nghé quéc té. Néu sang subt,
chiing ta van co thé cé co hoi dé lam lai ngay tir dau bang nhirng y
niém vé dan chu cao dep va khai phéng nhét ctia loai ngu&i, trong
khi nhirng dan toc v&i nhitng nén dan chu lau doi nhat lai phai vat
I6n v&i nhirng thé lwc bao thd hung manh. Khi n6i dén van ménh va
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ernment would establish semi-autonomous bodies not wholly con-
trolled by it, but ultimately accountable to it. These organs would
have separate independent legal status, authority to make their
own decisions within their areas of responsibility and jurisdiction
or territory, as specified by legislation. Examples include various
commissions of inquiries, housing authorities, transport authorities,
education commissions, water or electricity boards, judicial com-
missions etc...

(3). A just regime of rule of law is an essential and nec-
essary condition.

The simple reason being that in a complex pluralist milieu with a
multiplicity of participants as such, equitable and impartial laws to-
gether with competent arbiters are required. In earlier chapters we
have discussed the rule of law. Here we are keenly aware of the
extreme importance of the extent of coexistence and interdepen-
dence between the concepts of pluralism and rule of law. It would
be as though without the rule of law, pluralism would not come into
existence or endure for any significant period of time. In the ab-
sence of the principle that “all legal entities are absolutely equal” as
enunciated by a regime of rule of law, then those legal entities with
enormous power such as the state would eliminate all components
of civil society to monopolize power.

5. Conclusion:

We are an unfortunate people because of the malevolence on the
part of colonial powers and world superpowers, and because of
successive generations of leaders devoid of honesty, integrity and
dedication to modernise and democratize the nation soon enough.
However, the road of national democratization is one, at the same
time full of obstacles but pregnant with opportunities, if we have
enough collective wisdom. If we commit errors, our road shall be
narrower, we shall have less opportunities, and may even become
hostages to international financial or industrial vested interests. With
wisdom, we can still have opportunities to make a new beginning
with the most beautiful and liberating democratic ideals of mankind,
while nations with the oldest democracies are wrestling with power-
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twong lai 1au dai ciia mot dan toc, thi chwa chac dan tdc ching ta sé
khong vuwot trdi vao mot thei di€ém nao do trong twong lai.

Lo -
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ful conservative forces. When we talk about the long term destiny
and future of our nation, it is not impossible for our nation to surge
ahead at certain point in time in the future.
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PHAN II:
DU THAD HIEN PHAP VIET NAM.

(Trén quan diém dan chu Hién Dinh, Phap Tri va Ba Nguyén) Cé
Loi Binh Luan Cua Tac Gia

_ CHUONGS5:
Loi Mé Dau ctia Dy Thao Hién Phap:

Sau may nghin nam dwng nuéc va gilr nwée clia toan dan va cac
bac anh hung lich str, dan toc chiing ta da trai qua nhiéu cudc thang
tram. Bén canh nhirng giai doan lich str vinh quang nhw cac triéu
dai Binh, L&, Ly,Tran hoac Quang Trung Pai D€, dan toc chung ta
cling da tirng bi mét ngan nam dé hé tir phwrong Bac, ndi chién lién
mién trong su6t cac giai doan Thap Nhi S Quan va Trinh Nguyén
phan tranh, gan 100 nam thuc dan Phap dé ho va tac hai hon hét
la tr hon nlra thé ky nay toan thé dan toc trén ca 2 mién Nam va
Bé&c Viét Nam da tré thanh nan nhan va con c& clia nhirng thé lwc
y thirc hé va gido diéu quéc té, day dan tdc ching ta vao mét cudc
noi chién phi dan tdc, huynh dé twong tan va khoc liét .

Hon nira, nén van héa truyén thdng clia dan toc Viét Nam duoc
hinh thanh qua gan 5000 lich sr la mét nén van héa khai phéng,
nhan ban, khoan hoa va trung dung, khéng hé chap nhan béat c&
mot cuc doan chu nghia nao.

Hién phap cla dan tdc Viét Nam phai hoan toan dat can ban trén
quan diém phi y thirc hé va phi gido diéu. Nhirng con ngudi Viét
Nam tw do va tri tué khai sang, séng mot cuéc doi hanh phuc trong
mot xa hoi thinh vieong va mot nén dan chu hién dinh, phap tri va
da nguyén la wéc nguyén chinh dang ctia moi ngu¢i Viét Nam.

Binh Luan:
Tinh Than Quéc Gia Dan Toc Qua Khich: Nhan loai cang tién bd thi

tri tué tap thé clia con nguoi cang cao hon. Luc dé sé khéng con
cho dirng cho nhitng do vong vé anh hung tinh déc dao cla bat c
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PART II:
DRAFT CONSTITUTION FOR VIETNAM

(On the bases of Constitutionalism, the Rule of Law and Pluralism)
with commentaries by the author.

CHAPTER 5:
Preamble to the Draft Constitution:

After millennia of nation founding and preservation by the people
and their heroes in history, our country has gone through many ups
and downs. Alongside episodes of glory such as the Binh, L&, Ly
Tran and Emperor Quang Trung dynasties, our people also endured
one thousand years of Northern domination, continuous civil war in
the periods of the 12 Warlords and struggle between the Trinh and
Nguyén princes, almost 100 years of French colonial rule and most
destructive of all, for more than half a century, the whole people in
both north and south of Vietnam have become victims and pawns of
international dogmatic ideological powers, engulfing us in an alien-
ated, internecine and atrocious civil war.

Furthermore, our national culture, which has been nurtured through
nearly 5000 years of history, is a moderating, reasoned, humanist
and liberating culture which will resolutely oppose all fundamental-
ist ideologies.

Our people’s constitution must be completely founded on the con-
cepts of non-ideology and anti-dogmatism. Being free men and
women, endowed with wisdom and living a happy life, within a pros-
perous society and a democracy based on constitutionalism, the
rule of law and pluralism, constitutes the rightful aspiration of each
Vietnamese citizen.

Commentary:
Fundamentalist nationalism: As humanity moves forward, their col-
lective wisdom will reach new heights. There shall be no space for
fallacies about the unique heroic exploits of any particular nation.
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mot dan téc nao. Chinh vi thé, cling nhu moi dan tdc khac, ching
ta phai chap nhan c6 vinh, c6 nhuc, cé thang cé tram, va trong hang
ngi clia chung ta cé nhiéu ké anh hung nhung ciing ¢6 nhiéu ngudi
hén nhat. Theo quan diém cla t6i, mot dan tdoc thang hoa vi trong
giai doan do cua lich s, nhitng tw twédng cao dep va khai phéng
nhat da thdm nhuén nén van hoa ctia dan téc va huéng dan budce
di clia ho. Chang han Viét Nam vao cAc triéu dai Dinh, L&, Ly, Tran
thi tw twdng triét hoc Dong Phwong rat manh trong khuén kho cua
mot nén tdng Tam Giao hai hoa. Nguoi Tay Phuong hién nay dang
cuc thinh trén quan diém dan chd hién dinh, phap tri va da nguyén.
X& hdi clia chung ta suy thoai vao céac thoi ky Téng Nho hu lau
nhw céc giai doan hau L&, Trinh Nguyén phan tranh, suét triéu dai
nha Nguyén, hoic trong giai doan van héa vira bi suy thoai dudi
Nguyén triéu, vira bi ngoai bang xam nhap manh mé nhw trong cac
giai doan Phap thudc va chién tranh y thirc hé nam bac Viét Nam.
C6 thé noi rang, mot dan tdc thinh hay suy la do phdm chét cha
nhitrng tw twéng di qua va anh huwdng dén nén van héa dan toc ay.
Chinh vi thé muén phuc hung dat nwéc, viéc lam tién quyét 1a phai
nang cao pham chat cla tw twdng con nguwoi Viét Nam.

Pa dén Itc dan toc Viét Nam ca hai mién Nam |an Bac déu phai
tinh gidc va tinh tri d& nhan chan rang ca hai déu la nan nhan cua
nhitng thé lwc y thirc hé gido diéu, ma nhirng trung tam dau sé nam
tai cac nwoc tdy phwong, hoan toan khong quan tam gi dén quyén
loi ciia dan téc Viét Nam ca. Ching ta da tan sat va giét hai 1an
nhau vi sy xui duc ¢ tinh d€ truc lgi ciia nhirng ké 1anh dao cac thé
Iwc néu trén. Ngay hém nay, v&i nhirng tién bo vuot buc vé truyén
thdng va su c&i tréi nhirng dinh ché chinh quyén, tat ca nhirng sw
that odi am da bi phoi bay. Nhitrng y thirc hé gido diéu phai bi triét
thoai toan dién trén chinh trwong va trong nén van héa Viét Nam.
Chung la nhirng con vi trung doc hai, cé kh& nang xay dwng nhirng
thé ché hoac cau tric quyén lyc Idn lao va trieong ton, dé lam hai
khong nhirng con nguoi ca thé ma con xam chiém, xam nhap va
tan pha nhiéu quéc gia nira.

Chi c6 anh séng cla tri tué mai vinh vién khai phéng cho con ngudi.
Moi nguoi Viét Nam can phai dat dén trinh do tri tué cao dé dan toc
chdng ta vinh vién khong bao gi¢ bi nhirng con vi tring y thiic hé
gido diéu xam nhap nira.
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For that reason, like any other nation, we must accept both glo-
ries and humiliations, ups and downs, and among our ranks there
are heroes and cowards. In my view, a nation rises and flourish-
es because at that juncture of history, the most beautiful, lofty and
liberating ideals permeate its culture and guides their march. For
example, Vietnam under the Binh, L&, Ly and Tran dynasties when
the ideals of Oriental philosophy were strong within the context of a
harmonious coexistence between the Triple Religions of Buddhism,
Taoism and Confucianism. The Western world is currently at their
peak with the concept of democracy based on constitutionalism,
the rule of law and pluralism. Our society began to decline during
the period of conservative Song dynasty Confucianism such as
the period of the Later L& Dynasty, conflicts between the Trinh and
Nguyén Princes, the entire Nguyén Dynasty, or during the period
of cultural deterioration under the Nguyén Dynasty, the strong for-
eign influences under French domination and the north and south
ideological conflict. We may conclude that a nation rises or falls on
the quality of the ideas that permeate and impact on its culture. For
that reason, in order to restore the nation to its rightful height, lifting
the quality of the thoughts of each Vietnamese citizen should be an
absolute priority.

It is time for the Vietnamese people, both in North and South Viet-
nam to awaken and regain their presence of mind in order to realize
that both sides of the conflict were victims of dogmatic ideologi-
cal forces, whose centres of power lied in Western nations, with
no regard whatsoever for our national interests. We destroyed and
massacred each other because of the incitement of the leaders of
these forces for their benefits. Nowadays, with great advances in
communication and the unshackling of government institutions, all
these dark truths have been exposed. Dogmatic ideologies must
disappear completely from the political and cultural arenas in Viet-
nam. They are malignant viruses, endowed with the capacity to cre-
ate institutions or power structures which are both humungous and
enduring, not only harmful to the individual persons, but also with
power to invade, infiltrate and destroy nations.

Only the light of wisdom will forever liberate humanity. All Vietnam-
ese must reach this high level of wisdom so that our nation shall
never again be infected by these dogmatic ideological viruses.
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~ CHUONGI. )
Du Thao Hien Phap Ve Nhitng Quyén lgi va
nghia vu cén ban:

Binh Luan:

Phan I&n cac hién phap dan chd cac quéc gia méi duoc viét trong
vong 50 nam gan day (Nga S6, Hoa Lan, Bai Loan v.v.....) déu c6
néu ra nhirng quyén lgi va va nghia vu can ban. Nhirng hién phap
da dwoc viét tr lau doi nhw hién phap clia Hoa Ky thi phai dwgc bd
tac b&i mot Hién Chuong Quyén Lgi. Phan Ién nhirng quyén loi,
duoc hién dinh héa, phan anh nhirng nhan quyén can ban trong
ban Tuyén Ngdn Qudc Té€ Nhan Quyén (TNQTNQ) dwoc Dai Hoi
Bong Lién Hiép Qudc Thong Qua nam 1948.

Trong ban dv thdo nay, quy luat dé cling dwoc ap dung, ngoai mot
s6 quyén lgi va trach nhiém khac ma tac gia cho la quan trong. Mot
khi mdt quyén lgi hoac trach nhiém dwoc hién dinh héa thi khdng
mot strc manh vi hién nao cé thé twéc doat nd, va moi luat phap di
nguoc lai v&i tinh than ctiia né déu phai triét tiéu vi vi hién va khdng
€0 hiéu nang phap ly.

DIEU 1 )
Quyén binh dang

Moi ngudi déu céd quyén dwgc cong nhan cé tw cach phap nhan
va binh déng trwdc luat phap bat ké phai tinh, ton gido, chiing toc,
giai cdp xa hoi, chinh kién, khuynh hwédng tinh duc, tuéi tac, ngon
nglr hoac co khuyét tat hay khong, hodc bat ctr mét tiéu chuan phi
ly ndo, theo luat phap quy dinh.

Binh luan:

Thanh ngi “tw cach phap nhan” la mot y niém va la mét quyén Igi
trong yéu trong xa hoi. Mot ngudi khdng cé tw cach phap nhan sé
khong thé c6 quyén dirng tridc mot toa an khéi t6 mot nguoi khac
dé bao vé quyén loi chinh dang ctia minh. O mirc d6 nao dé chi co
nhirng ngwoi nd 1&é mai khéng co tw cach phap nhan.
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CHAPTERI.
Draft constitution relative to basic rights and
responsibilities:

Commentary:

The majority of democratic constitutions of nations written within
the last 50 years (Russia, the Netherlands, Taiwan etc...) would
spell out basic rights and responsibilities. Those constitutions which
were written earlier on, such as the US constitution, must be com-
plemented by a Bill of Rights. Most of these rights, which are en-
shrined in the constitution, reflect the fundamental rights cited in the
United Nations Declaration of Human Rights passed by the Gener-
al Assembly of the United Nations in 1948.

In this draft constitution, the same rule applies, in addition to a num-
ber of responsibilities that the author considers important. Once a
right or responsibility has been enshrined in the constitution, no un-
constitutional power can violate it, and all laws contrary to its spirit
must be negated as unconstitutional and without legal force.

ARTICLE 1
Right to equality

Everyone has the right to be recognized as a legal entity and equal

at law regardless of their gender, religion, race, social status, po-
litical views, sexual orientation, age, language or presence or ab-
sence of disabilities, or any unreasonable criteria, as provided for
by law.

Commentary:

The expression “legal entity” (AKA Legal personality or legal stand-
ing) is a concept and a right essential in society. A person not be-
ing a legal entity would be unable to stand in front of a court to
commence proceedings to protect their legitimate rights. To some
extent, only slaves do not have legal standing.
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Ban dw thao nay, ngoai ra, con hién dinh héa nhirng tiéu chuan ma
luat phap khong thé vin vao doé dé ky thi. Nhirng tiéu chuan néu trén
déu c6 thé dé dang chadp nhan d6i véi ngud Viét, trir 2 tiéu chudn
“Khuynh hwéng tinh duc” va cum tir “hodc bat ctr mot tiéu chuén
phi ly nao”, theo luat phap quy dinh. Khuynh hwéng tinh duc am chi
nhitng ngudi dong tinh luyén ai ca nam lan nit. Theo quan diém
cda tbi, nén van héa Bong A la mét nén van héa khoan hoa va bao
dung. Nén van héa Tam Giao truyén thong cla chiing ta c6 thé co
mot cai nhin khéc khe déi vai sw tw do vé tinh duc néi chung, chi
khoéng phai ky thi bat c&r mot loai tinh duc nao ca biét cA. Néu nén
van héa truyén théng co khéc khe, thi cling khac khe mét cach binh
d&ng v&i moi khuynh hwéng tinh duc, chir khéng bat cong déi véi
mot khuynh hwéng cé biét nao. Béi véi Phat Giao, thi loai tinh duc
nao ciing lam giam di tri tué can thiét dé dat dén tinh trang giac ngd
gidi thoat. Doi véi Khong Gido, sir phong ting vé tinh duc khong
nhirng c6 hai vé luan ly ma con gay xao tron xa hdi nira. Chinh vi
sw binh dang tiém tang nay ma quan diém cla diéu 1 cta du thdo
nay sé& dwoc dé dang chdp nhan trong quan ching Viét Nam, hon
ca trong nhirng nwéc tay phwong ti€én bé nhat nhu Hoa Ky. Ly do
la vi xa hoi Hoa Ky cé nhiéu nhém tén gido qua khich, tuy khéng cé
sw Ung hd réng rdi cta quan ching, nhung cé rat nhiéu tai chanh
va thé luc chinh tri.

Tin twdng vao tinh cach bao dung va khoan hoa ctia nén van hoéa
truyén thdng, t6i con mudn di xa hon nira va thém vao cum t&r” hoac
bat ctr mot tiéu chuan phi ly nao”, theo luat dinh. Biéu nay c6 nghia
la quan diém ky thi tai Viét Nam sé& bi cdm ddan tuyét déi hon la &
nhirng nwdc tay phwong ti€n bo nhiéu. Luc dé, nhirng tiéu chuan
clia sw vi hién khdng con la mot sé tiéu chuan gi¢i han dwoc minh
thi néu ra ntra, ma tiéu chuan cla sy vi hién sé la “phi ly hay htru
ly”. Cac chinh quyén lién hé sé& théng qua nhitng séc luat, tly theo
hoan canh dé dé dang dat ra ngoai vong luat phap tat ca nhirng
tiéu chuén ky thi ma mot ngudi “htru ly” cho rang bét céng va phi ly.
Diéu nay sé dong gop tich cwe hon vao muc dich cong bang xa hoi.
Puoc nhu thé la chdng ta phai cadm on cac thé hé tién nhan da cé
vién kién xay dung mot nén van héa khoan hoa nhuw thé.
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This draft, in addition, has enshrined in the constitution certain crite-
ria that laws cannot use to discriminate against citizens. The above
mentioned criteria are by and large acceptable to the Vietnamese,
but for the expressions “sexual orientations” and “any other unrea-
sonable criteria” as provided for by law. Sexual orientations refer to
homosexuals and lesbians. In my view, the East Asian culture is a
moderate and inclusive one. Our traditional Triple Religion culture
may take a strict view of sexual freedom in general, but it does not
discriminate against any particular type of sexual activities. If such
culture is strict, it would be equally strict with all sexual preferences
and not aimed at any particular ones. As far as Buddhism is con-
cerned, any type of sexual activities would equally reduce the re-
quired level of wisdom for spiritual liberation. As far as Confucianism
is concerned, all sexual indulgences equally lead not only to moral
decrepitude but also social discord. Because of this innate equality,
article 1 will be easily approved by the Vietnamese populace, even
more so than in an advanced Western country the like of the USA.
The reason being that American society harbors many extremist
religious groups who do not reflect the values of the whole people,
but who are financially endowed and wield political influences.

Armed with belief in the moderating influence and inclusiveness of
our traditional culture, | wish to go further with the expression “or
any other unreasonable criteria”, as provided for by law. This would
mean that discriminatory views in Vietham will be prohibited more
absolutely than in Western advanced nations. Thus, the criteria for
unconstitutionality will not be limited to explicit criteria, but extended
to include the test as to whether a criterion is “reasonable or unrea-
sonable”. Governments will pass laws, depending on circumstanc-
es to outlaw all criteria that a reasonable person considers unjust
and unreasonable. This will positively contribute to the objective of
social justice. For this, we must be grateful our numerous genera-
tions of ancestors whose foresight has enabled them to build such
a moderating and harmonious culture.
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PIEU 2
Quyeén tu hitu

Quyén tw hitru cila moi nguoi hodc riéng hoac chung véi nguoi khac
phai duoc tuyét doi ton trong, ké luén ca quyén chuyén nhwong tw
htru ciia minh. Khdng mot quyén lwc nao c6 thé doc doan tudce
doat quyén tw hiru ciia moét ca nhan.

Binh Luan:

Quyén tv hiru trong y nghia hién dai ctia né khong phai thuan
nhat la mot y niém san pham cla cudc cach mang ky nghé tai tay
phuong vao thé ky thr 18. Bay la mot y niém c6 tinh cach “nhan
tinh” va ap dung cho loai ngudi tir déng sang tay, tw c6 chi kim. Hé
la con nguoi thi tw trong ban chat da c6 khuynh huéng tw hiru nhw
la mét trong nhiéu phwong tién dé séng con. Co thé nai rang, trong
giai doan phat trién so khai, khi con nguoi con séng theo ché do
b0 lac va di chuyén khong nglrng, dé tim lwong thuc tir trong thién
nhién réng réi bao la, thi y niém tw hiru rat gi¢i han, hoac hau nhw
khdéng c6, vi s sdng con clia ca nhan chua Ié thudc vao su tich
trit tw hiru clla ca nhan. Trai lai sw séng con lai 1& thudc vao no luc
chung cua tap thé dé khic phuc nghich canh tir thién nhién. Tuy
nhién, khi cac bd lac I6n manh, s6 ngudi déng ddo hon va nhirng
b6 lac hung manh chinh phuc nhitng bd lac yéu hon, thanh lap
nhirng qudc gia, dinh cw vi tri va l1anh dia ctia qudc gia, thi y niém vé
tw hiru trrdng thanh hon. Bén trong bd lac hodc quéc gia sé phan
dinh vi tri cao thap va quyén lgi nhiéu hay it. Lic d6 sw s6ng con
clia ca nhan tré nén lé thudc vao tw hiru ctia minh.

C6 thé noi rdng y niém tw hiru phat xuét tr Bong A, Bac Phi va An
D06 sém hon & Tay Phwong, vi cac xa hoi nay da phat trién nhirng
cau trac xa hoi phirc tap & mot giai doan rat sém, khi xa hoi tay
phwong con rat so khai (khoang 4,000 dén 5,000 nam vé truéec).
Trong tinh trang nguyén thuy clia con nguoi, y niém tw hiru chwa
day dong, va & giai doan dd, qua nhién “mudn su ctia chung”, nén
@ murc dd nao doé thi ngwdi cong san dung khi quan niém “tw hiru 1a
danh cap”. Mot la danh cép cta chung (céng quy). Hai la néu clia
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ARTICLE 2
Right of private ownership

The right of private ownership individually or collectively must be
absolutely respected, including the right to transfer one’s private
property. No power can arbitrarily deprive a person of their right to
private ownership of property.

Commentary:

The right to private ownership, in its modern meaning is not purely
a conceptual product of the Industrial Revolution in the West in the
18th Century. This is rather a concept with a human character and
applicable to all humanity from East to West, from antiquity to the
modern age. The tendency to own property is part of human nature
and constitutes one of the many ways for us to survive. We may
say that, at their primary stage of development, when humans lived
under tribal regimes and were constantly on the move, to look for
food in the immensity and vastness of nature, the concept of private
ownership of property was very limited, or almost non-existent, be-
cause the survival of the individual did not depend on the individual
accumulation of wealth. On the contrary, survival depended on the
collective effort to overcome obstacles from nature. However, when
tribes grew bigger, more populous and the more powerful ones con-
guered the weaker ones, formed nation-states with stable locations
and state boundaries, the concept of private ownership of property
reached greater maturity. Within the tribe or state, hierarchies were
established and properties were redistributed accordingly. Then the
survival of the individual became dependent on their private owner-
ship of property.

We may say that the concept of private ownership of property orig-
inated earlier in East Asia, North Africa and India compared to the
West because these earlier societies had developed complex so-
cial structures at a very early stage, when the West was still prim-
itive (about 4000 to 5000 years ago). In the primitive state of hu-
manity, the concept of private property had not been activated, and
in that state, all properties were indeed common, therefore to some
extent, the communists are right in propositioning that property is
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cai c6 chia cho ca nhan thi phai chia déu, va ké nao c6 nhiéu qua
thi coi nhw d&a danh cép tir ké co it hon. Ngudi cong san sai & cho
can ban la néu tich cuwec triét tiéu tw hiru dén mirc do tuyét doéi thi
chidng ta vo tinh tiéu diét ludn ban nang séng con va khuynh hwéng
sang tao clia cai dé cuing co cho kha nang séng con do.

Hon nira, nguwoi cong san, cling nhu nhiéu ché dé chuyén ché
khac, da khéng hoan toan thanh théat khi huy diét tw hiru. That ra ho
khoéng huy diét ma chi tich luy va tap trung tw hiru vao tay mot sb
nhéan vat lanh dao. Con dan chang thi vd san. Nhirng con nguwoi vo
san sé hoan toan Ié thudc vao mot tap doan lanh dao hiru san va
s thong tri lic d6 m@i that sw tuyét doi. Trong s tranh dau thuc té
dé sbng con trong xa hoi, chi cé nhirng con nguwdi hiru san, maéi cod
kh& nang tw vé, séng con va bao vé ty do cho c& nhan va gia dinh.
Tuwdc quyén tw san cla mot ca nhan, trén thuc t€, ddng nghia voi
su twée di quyén tw do va kha nang tu vé cla nguoi do.

DIEU 3
Nén tang gia dinh

Gia dinh la nén tang ngan d&i cua xa hdi truyén thong va c6 mot
vi tri dat biét trong long dan tdéc. Nén tang gia dinh phai dwoc luat
phap tén trong va boi dwdng nhuw la mot yéu td quan trong clia nén
van hoéa Viét Nam.

Binh Luan:

Gia dinh la moét y niém phat xuat khéng nhirng tir truyén thdng thd
phuong to tién, ma dan tdoc chung ta cé tir thoi Hung Vwong dwng
nuéc (nhw nhiéu dan téc hoac bd lac khac), nhung dong thoi duoc
ciing ¢6 manh mé va tich cwc hon b&i nén van hoa Dong A. Khi
chung ta quan niém gia dinh, chdng ta khac v&i nguoi tay phuwong
& chd gia dinh ching ta la dai gia dinh (extended family) goém khong
nhirng vg chdng, con cai ma gom ludn ca 6ng ba, cha me, ba con
c0 bac v.v...... Trong khi ngu¢i tdy phwong chi quan niém gidi han
hon & gia dinh truc ti€p (nuclear family) gém vo chong va con cai.
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theft. First this is theft from the community (the treasury). Second,
if properties are to be distributed, they should be distributed equal-
ly to individuals and those who receive too much are considered
to have stolen from those who receive inadequately. The commu-
nists are wrong fundamentally in that if we actively eliminate private
property to the bitter end, inadvertently we also eliminate the surviv-
al instinct and the tendency to create wealth in order to consolidate
our capacity for survival.

Furthermore, the communists, like all other totalitarian regimes, are
not entirely honest when they eliminate private property. In reality,
they did not eliminate it but merely accumulate and consolidate it in
the hands of a number of leaders. A whole people without property
will completely depend on a collective leadership with all properties
and thus such domination will be really absolute. In the practical
struggle for survival in society, only individuals endowed with prop-
erty will have the capacity for self-defence, survival and to protect
freedom for self and family. To deprive an individual of their proper-
ty, in practice, equals depriving them of their freedom and capacity
for self-defence.

ARTICLE 3
Foundation of family

The family is a millennium foundation of our traditional society and
occupies a special place in the heart of our people. The family foun-
dation must be honoured by law and nourished as an important
element of Vietnamese culture.

Commentary:

The family is not only a concept emanating from the tradition of
ancestors’ worship, that our people has practiced since the time
the Hung Kings founded our nation (like many other nations or
tribes), but it is also actively and strongly consolidated by the East
Asian culture. Our concept of the family is different from our West-
ern counterpart in that our family is the extended family comprising
not only husband, wife, children but also grand-parents, relatives
etc...While Westerners conceive of the family only as limited to the
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Gia dinh, ngoai viéc lvu gitr nhirng truyén théng t6t dep clia dan
tdc, con la moét phwong tién trd an va boi dwdng vé tam linh va tinh
than cho moi ca nhan. Trong y nghia nay thi gia dinh vd cung trong
yéu cho nhan quyén va dan quyén, vi chi c6 nhirng ca nhan c6 mot
doi séng vé tinh than va tam linh sung mén, méi c6 kha nang va y
chi quat cwong day du dé chéng lai moi hinh thirc doc tai trén tam
thirc con nguoi.

DIEU 4
Quyén tu do tu tuéng va tu do bao chi

Quyén tw do tw twdng phai duoc ton trong ké ca tw do phat bi€u
tw twdng cla minh bang moi phuong tién bao chi, truyén théng,
truyén hinh va moi phwong tién khac.

Binh Luan:

Tuw do tw twdng vo cung quan trong, vi moi ngudi déu biét rang tw
twdng la khai diém cta hanh dong, ké ca nhirng hanh dong cach
mang lat do nhirng trat tw chinh tri xa hoi bat cong. Tuy nhién tw
twdng, trong pham vi ca nhan va thu dong ctia no, sé khéng anh
hwdng dén xa hdi. Chang han mot nguwdi khdi mot y niém thién
mudn gilp d& ngwdi ngheo. Tuy nhién néu chi gitr n6 la mot y niém
c& nhan va khong phé bién hoac bién thanh hanh déng thi chang
c6 lgi cho ai. Cling nhi mot nguwdi c6 mot y niém xau. Tuy nhién
néu khong phé bién hoac thwc hién no thi cling khéng hai duoc
ai va luat phap ciing khéng thé ché tai ho. Chinh vi thé, tw do tw
twdng phai ludn ludn di d6i véi tw do phé bién, phat biéu tw twdng
cua minh.

Trong an ban 2012 t6i c6 dé nghi 2 gi¢i han. D6 la “trir khi vi pham
luat phap hoac thuan phong my tuc.”

Nhirng gi¢i han cta luat phap thi twong d6i dé chdp nhan vi chiing
ta khong thé c6 sty cho nhitng toi 4c chang han. Tuy nhién nhiéu
nguoi sé dat van dé la thuan phong my tuc cé thé la mét tiéu chuan
dao dirc, nhwng liéu cé nén hién dinh héa thuan phong my tuc dé
tré thanh mot luat nén tang hay khéng? Thuan phong my tuc co
phai la bién gidi ma ty do phat biéu tw twdng khoéng thé vuot qua
hay khong?
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nuclear family with husband, wife and children. The family, while
maintaining the beautiful traditions of the nation, is also a refuge
and restoration place in spiritual and moral matters for individuals.
Within this meaning, the family is essential for human rights and
civil rights in that only individuals with a rich moral and spiritual life
would be able to muster sufficient will power to resist all forms of
dictatorship over the minds of humans.

ARTICLE 4
Freedom of thought and freedom of the press

Freedom of thought shall be respected including the freedom to
express one’s thought through all means of the press, communica-
tion, television and other means.

Commentary:

Freedom of thought is extremely important because we all know
that thought is a precursor to action, including revolutionary action
to overthrow an unjust social political order. However, thought, in its
personal and passive form, will not impact on society. For instance,
an individual may conceive a thought to help poor people. However,
if they keep such thought as a personal one and refrain from putting
it into action, this will benefit no one. Similarly, a person may pos-
sess a bad thought. However, if such thought is not propagated or
implemented, it will not harm any-one and the law may not impose
upon it. For that reason, freedom of thought should always be ac-
companied by freedom to propagate, express one’s thought.

In the 2012 edition, | proposed 2 limitations. These were: “except
in circumstances contrary to law or in violation of prevailing moral
norms”.

It is relatively easier for us to accept legal limits because we cannot
promote crimes for instance. However, many would posit the ques-
tion that although moral norms may be moral criteria, but should
we enshrine them in our constitution to become fundamental law?
Should moral norms be a barrier that freedom of expressing one’s
thought cannot cross?

When writing edition 2012, my view was that this limitation is nec-
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Khi viét &n ban 2012, t6i nght, sv gi¢i han nay la can thiét vi ching
ta la mét x& hoi v&i nén van minh Bong A, va gi¢i han nay &n dinh
ban sac khac biét ctia nén van minh ching ta. That vay, nén van
minh tay phuong chu trong vao su phan tich va phéan biét. Theo ho,
tw twdng khac véi hanh dong, va tw twdng tw né ¢ mot ban séc noi
tai va co thé tw sinh tw ton trong va tru nay. Ho khéng cam thay kho
khan gi khi quan niém “tw twéng vi tw twedng”. Tom téc la téi tw duy
vi chinh tu duy la da r6i, khdng can bat ctr mot bién minh nao khac
cho sy tw duy ctia minh. Trong khi d6 triét hoc dong phuong dén
tlr mot géc canh khac. Theo ngudi A Dong moi hién tugng trong vii
tru, ké ca tw twdng, déu |é thudc lan nhau, twong sinh va twong tay.
Khong cé tw twdng nao co thé tw sinh tw ton hodc dirng bén trén
hoac bén ngoai con ngudi tw duy. Mot tw twéng nhu thé chi cé mot
gia tri rat twrong déi va “tw twéng vi nhan sinh” chiém wu tién trong
nén van minh Bong A.

Thuan phong my tuc hién hanh cling chi la mot s6 y niém hoac tw
twdng dang thinh hanh va duoc tam thdi cho la vuot tréi trong kha
nang lam chat keo son dé 6n dinh xa hoi. Viéc hién dinh hda nhirng
thuan phong my tuc nay la mot diéu khéng nhirng c6 thé chap nhan
dwoc, ma con la mot dieu nén lam nira. Nén van héa Bong A, theo
quan diém cula t6i, sdu séc hon nén van hoa tay phwong & diém
then chét nay.

Ly do la vi mac dau cé sv gi¢di han bé mat trén phuong dién thuan
phong my tuc, nhwng vi chdng ta quan niém r6 rét ban chat tvong
d6i ctia moi hién twgng, nén chinh quan niém vé thuan phong my
tuc cling phai tlr tlr thay d6i theo thoi gian va hoan canh xa hoi.

Trong khi d6 ngu i tdy phwrong, vi quan niém mai hién twong déu
c6 ban sic doc lap ddi véi nhirng hién twong khac, nén dé di dén
sw thang hoa qua murc gia tri cila mot hién twong ca thé. Tlr dé ho
lGn sau vao nhitrng y thirc hé va cha thuyét c6 tinh cach giao diéu,
dem lai thAm hoa cho nhan loai.

Chinh vi thé, nhirng chién tranh tén gido, nhirng y thirc hé clrng
nhac, nhw Mac L&, déu phat xuat tir dau 6¢c méo mo clia nhirng triét
gia Tay Phuong va di hai dén ching ta tai trori Dong A.

Theo Dich ly thi Tw Ban va Coéng San chi la hai mat Am va Dwrong
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essary because we are a society with an East Asian civilization and
such limitation defines the special characteristic of our civilization.
Indeed, Western civilization would emphasize analysis and discrim-
ination. For them, thought and action are 2 different entities and
thought in itself has an intrinsic nature and can exist independently
in this universe. They have no difficulty with the proposition that
“Thinking may be for its own sake”. In short | think because the
act of thinking itself is sufficient and there is no other justification
required. Meanwhile, Oriental philosophy views the issue from a
different perspective. For East Asians, all phenomena in the uni-
verse, including a thought are coexistent and inter-dependent. No
single thought can exist by itself or can stand above or outside of
the thinking human person. A thought, as such, has a very relative
validity and “Thought for the sake of humanity” has always been the
preferred proposition within East Asian civilization.

urrent moral norms are only a set of thoughts that are prevailing and
temporarily considered as prevalent in its capacity to foment social
stability. Enshrining them in our constitution is not only acceptable
but also to be encouraged. In my view, the East Asian culture is
more profound than its Western counterpart in this crucial respect.

The reason being that although at face value, there seems to be lim-
itations on the ground of moral norms, but because we view clearly
the relative nature of all phenomena, moral norms themselves must
change in time and social circumstances.

Meanwhile for Westerners, because they view each phenomenon
as possessing a character independent of other phenomena, it
would be easier for them to idealize excessively the validity of a
particular phenomenon. Consequently, they tend to engulf them-
selves in ideologies and dogmatic doctrines bringing about untold
perils to humanity.

For that reason, religious wars, dogmatic ideologies such as Marx-
ism-Leninism, all began in the distorted minds of Western intellectu-
als and ended up bringing misfortunes to us, in East Asia.

According to Oriental philosophy of change, Capitalism and Com-
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clia thuc tai. Khdng dat thanh van dé tranh chap trén binh dién
nguyén tac lan thue t€. Néu biét quan niém hai hoa nhu thé, thay
vi chay theo can ba cta nguoi Tay Phwong nhw ngudi CSVN da
va dang lam, thi dan tdc ching ta da tranh dwgc tham hoa chién
tranh roi.

Tuy nhién, lap luan trén, mac dau cé gia tri trén binh dién nguyén
tac, nhung trén thuc té€ khdng ai trong ching ta thwe sw c6 du tw
cach dé quy dinh thé nao la dao dirc va thé nao la phi dao dirc va
vi pham thuan phong my tuc. Théng thwong trong mot xa hoi cac
ca nhan hoac dinh ché bao thu, nhét la c6 tinh tdn gido, c6 nhiéu
quyén lwc va quyén lgi la 6n ao nhat trong viéc co slly cho dao dirc
va thuan phong my tuc.

Tuy nhién, co sly la mot viéc lam t6t nhwng hién dinh héa thuan
phong my tuc hau gi¢i han quyén ty do tw twdng co thé nguy hai
dén tinh sang tao va da ti€n hoéa cltia dat nwéc. Chinh vi thé trong
an ban 2017, t6i quyét dinh hay bé gidi han nay.

To6i cling bd ludn gi¢i han cla luat phap. Cau nay khéng can thiét
vi moi luat phap di nguwgc vi tinh than cua diéu 4 nay tw khac sé
vi hién va vo hiéu lwc.

DIEU 5
Quyeén tu do di lai

Moi nguoi déu c6 quyén tw do di lai va cw ngu trong qudc gia va roi
khoéi qudc gia minh. Moi su gi¢i han khéng chinh dang quyén ty do
di lai déu c6 tinh cach vi hién va vo hiéu luc.

Binh Luan:

Nhu cau di chuyén ttr mot vi tri A dén B la mo6t nhu cau can ban cla
loai nguwai cling nhw loai vat, khéng khac gi nhu cau an, udng, ti€u
tién, dai tién v.v......Nhirng nhu cau nay, néu cAm doan tuyét doi,
thi s& dwa dén cho chét, va néu gidi han, thi s& giam thiéu pham
chat cudc sdng cla loai vat hoac loai nguoi. Nhirng ché doc doc
tai kiém soat va gidi han quyén tw do di lai, chi vi ly do duy nhat la
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munism are only 2 faces of Yin and Yang of one reality. There is no
issue in terms of conflict either in principle or in practice. If we know
how to conceive of reality with such harmony, instead of running
after the left-overs by Westerners like the Viethamese communists
did and are still doing, our nation could very well have avoided the
destructions of war.

However, although the above argument is valid in principle, in prac-
tice no one among us has enough standing to define what is mor-
ally right and what is morally wrong so as to violate moral norms.
Generally, in a society, some conservative individuals or institutions
with power or vested interests, especially religious in nature, are
the loudest in promoting morality and moral norms.

However, to promote is a good deed but to enshrine moral norms
in the constitution in order to limit freedom of thought may harm
creativity and impede national progress. For that reason, | have
decided to delete these limitations in the 2017 edition of this book.

| also remove any limitations by law. This sentence is not necessary
because all laws repugnant to the spirit of Article 4 is automatically
unconstitutional and invalid anyway.

ARTICLE 5
Freedom of movement

Everyone has the right of freedom of movement and residence in
their country and the right to leave their country. All arbitrary limits
on freedom of movement are unconstitutional and invalid.

Commentary:

The need to move from location A to location B is a basic human
need, not unlike those of other animals such as eating, drinking,
urinating, excreting etc...These needs, if absolutely forbidden, will
lead to death and if limited, will end up reducing the quality of life
of animals or humans. Dictatorial regimes control and limit free-
dom of movement for the only reason that they want to control all
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dé kiém soat moi sir chong d6i ma thdi. Pham vi ctia hién phap gidi
han trong lanh thé cta qudc gia, nén chidng ta chi cé tham quyén
hién dinh héa dén day ma théi. Trén nguyén tic, con ngudi phai
duoc ty do toan ven hon va c6 quyén sinh séng & bat cr quoc gia
nao minh mudn. Lic dé bién gidi gitra nhirng qudc gia sé triét tiéu.

E)llf:q 6
Quyeén tu do tin ngudong

Moi ngudi déu cé quyén tw do tén gido, ké ca quyén tw do thay doi
ton giao, thuc hanh va thd phwong theo ton giao ctia minh.

Binh Luan:

Mot trong nhitng khuyét diém (hodc wu diém tuy theo gbéc canh
guan sat) clia con nguoi la thi€u khd nang chlp nhan thuc tai
khach quan. Vi day la mét khuyét diém hodc wu diém cé tinh cach
ban chat con nguoi nén khuynh huéng tin twdng vao mét thuce tai
hoan chinh va ly twédng hon, phai dwgc hién dinh héa nhw la mét
diéu luat can ban. Vi xa hoi khéng bao gid hoan hao, bao lau ma
nhirng con nguoi ca thé khong hoan hao, nén bop chet quyén tw
do tén gido la cat xén mot phan ban chat con nguwdi. Chinh vi ly do
do quyén tu do tén gido phai duoc tuyét doi ton trong.

DIEU 7
Quyén tu do hdi hop va Iap hdi

Moi nguoi déu duoc quyén tw do hdi hop trong tinh than bat bao
dong va lap hdi (ké ca cac hoi doan, td chirc va dang phai chinh tri).
Khong ai co thé bi bat budc gia nhap mot hoi doan nao.

Binh Luan:
Pay la mot quan diém then chot can phai dwoc hién dinh hda trong
mot ché do dan chd da nguyén. Ban chat ctia quan diém da nguyén
duoc trinh bay chi tiét trong chuwong 4 “Thé Nao La Dan Cha ba

Nguyén?”. Tai day ching ta chi can van tac nhan xét rang, trong thé
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opposition to their rule. The extent of a constitution is necessarily
contained within the territory of the nation-state, thus the jurisdiction
of constitutional provisions is similarly limited. In principle, humans
must have greater freedom and have the right to live in any country
they wish. Thus national borders shall be abolished ultimately.

ARTICLE 6
Right to freedom of religion

Everyone has the right to freedom of religion including the right
to change religions, practice and worship in accordance with their
religion.

Comment:

One of human weaknesses (or strengths depending on the observ-
er’'s perspective) is people’s inability to accept objective reality. Be-
cause this is a weakness or strength pertaining to human nature,
the tendency to believe in a more perfect and ideal reality must
be enshrined in the constitution as fundamental law. For society
can never reach perfection, as long as human individuals are not
perfect, thus oppressing religious beliefs equates to removing part
of human nature. For this very reason the right to religious beliefs
must be absolutely respected.

ARTICLE 7
The right to freedom to associate and form
associations

Everyone has the right to associate in the spirit of non-violence and
form associations (including societies, organizations and political
parties). No one can be compelled to join any association.

Commentary:

This is a crucial concept which must be given constitutional recog-
nition in a pluralist democratic regime. The nature of pluralism has
been discussed in detail in Chapter 4 “What is a pluralist democ-
racy?”. Here we only briefly observe that, in recent history and in
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giGi can kim va dwong dai, it khi c6 nhirng ca nhan don déc cé kha
nang, anh huédng duoc cac chinh sach kinh té, xa héi hoac chinh
tri cha mot qudc gia. Mudn ti€éng néi ctia minh c6 hiéu nang, ngudi
dan phai dwgc quyén héi hop va lap hoi. Lac dé twong quan quyén
lwc gitra chinh quyén (the state) v@i tat ca nhirng co ché nam trong
tay cla minh (mo6t bén nay) va xa hoi dan suw v&i tat ca cac hoi
doan, tap thé dan sw (bén kia) mé&i may ra cé sw quan binh, va dan
chu that sy méi dwgc bado dam. Cac quan diém va y niém “chinh
guyén” hoac “xa hdi dan su” duoc giai thich ré hon trong chuvong 1
“MOt SO Khai Niém Can Ban Vé Chinh Tri Hoc”.

Tém lai, chdng ta sé cé mot ché dd doc tai khi nha nuéc co tat ca
nhirng co ché quyeén luc trong tay minh, trong khi xa hi dan sy chi
gébm toan nhirng ca nhan don doc, thap co bé miéng va bat Iwc.
Nguoc lai, khi ching ta c6 moét xa hoi dan sy bao gom nhiéu hoi
doan va doan thé, nhwng chinh quyén lai hoan toan tan v& va bat
I thi tinh trang hon loan sé& xay ra. Piém then chét 1a phai lam sao
tao sw quan binh t6t dep gitra chinh quyén va xa hoéi dan suw.

Thoéng thudng, trong mot xa hoi thi€u nhirng clu trac va truyén
théng dan chad lau doi, thi chinh quyén nam nhiéu wu thé. Ly do
gian di la vi chinh quyén cé nhirng co cdu quyén luc hiéu nang, va
xa hoi dan s kém mé& mang ciing nhw kém té chirc. Dong thoi, dé
cuing ¢6 quyén luc ctia minh, cac gi¢i ndAm quyén cé khuynh huéng
gi&¢i han quyén hdi hop va lap hdi t6i da. Chinh vi thé, hi€én phap
chding ta phai minh thi hién dinh hoa quyén nay, mién la quyén nay
dwgc hanh xir trong tinh than bat bao dong, dé tranh tinh trang
chinh xa hoéi dan sw, véi tat cA nhirng ldng léo cua nd, tré thanh
mot moi trwong thuan tién cho nhirng thé Iwc phan dan chiu khéac
giat day.

M6t chinh quy&n chan chinh luén luén chdp nhan nguyén tic da
nguyén. Hau qua duong nhién 1a méi ca nhan trong xa hoi c6 thé
chia xé phan nao long trung thanh ctia minh cho nhiéu trung tam
quy@n lwc thudc céc lanh viee khac nhau (chang han trén phuong
dién niém tin tén gido thi co thé trung thanh v&i mot co s@ ton giao,
nhwng trén phwong dién chinh tri thi mét chinh dang nao do, du
chinh dang nay c6 nam quyén hay khong).
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this modern world, very few lonely individuals have the capacity
to influence social, economic and political policies of a nation. In
order for their voices to be heard, citizens must have the right to
associate and form associations. Then, the power relationship be-
tween the state with all institutions at its disposal, on the one hand
and civil society with all its associations, civic organization, on the
other, may become truly balanced, and genuine democracy will be
preserved. Concepts and notions of “the state” or “civil society” are
more clearly explained in Chapter 1 titled “Some basic concepts in
political science”.

In short, we shall have a dictatorship when the state with all its pow-
erful institutions in its hand, while civil society comprises only indi-
viduals, without a voice and incapacitated. In reverse, if we have a
civil society comprising numerous associations and organizations,
but the state is broken and incapacitated; then, anarchy will follow.
The crucial point lies in how to create a fine balance between the
state and civil society.

Generally, in a society lacking structures and a long democratic tra-
dition, the state will hold the upper hand. The simple reason is that
the state possesses effective power institutions and civil society
remains underdeveloped as well as less organized. At the same
time, in order to consolidate their power, those in power are inclined
to put as much limitations on citizens’ right to associate or form
associations as possible. Thus, the right to freedom of association
must be given explicit constitutional recognition, provided such right
is exercised in the spirit of non-violence, so as to avoid a situa-
tion where civil society, with all its incoherence, becomes a fertile
ground for other anti-democratic forces to manipulate.

A legitimate democratic government always accepts the pluralist
principle. The natural consequence of this is that each individual in
society may share their loyalty among various sources of powers
belonging to different fields (for example in terms of religious faith
they may be loyal to certain religious establishment, but in terms of
politics then a certain political party, regardless as to whether that
party is in government or not).
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D1 nhién trong mét ché do dan chu, viéc thanh lap cac dang phai,
t0 chirc hodi doan chinh tri la mot quyén can phai dwgc hién phap
cbng nhan.

E)llf:q 8
Quyén duoc huéng su riéng tu

Khong ai c6 thé bi bat budc phai chiu nhitng sw xam pham déc
doan vé su riéng tw, gia dinh, noi cw ngu, thw tin, dién thoai, cac
hinh thirc lién lac thdng tin cling nhw nhitng s xam pham vé danh
dw. Moi nguoi déu dwoc quyén co suw bao vé cla luat phap trén
cac lanh vuc nay.

Binh Luan:

Quan niém vé su riéng tu la moét quan niém twong déi méi la doi
vOi nhiéu nguwoi Viet Nam. Theo quan diém cua t6i, sw riéng tw la
mot quan diém song sinh v&i quan diém tw hiru. Ca hai quan diém
déu rat phai mo va yéu 6t tai tay phuong trwéc cudc cach mang
k¥ nghé (thé ky 18) trong quan chung, vi lic d6 moi nguoi dan tay
phuwong déu la nhitng néng nd khdng c6 ty do that sw, va quyén
tw hiru that sy la dac quyén clia gi¢i quy toc va vua chia ma thoi.
Bén troi dong, thi quyén tuw hiru da cé tir ngan xwa nhwng khoéng
may dam nét vi xa hdi ddng phwong can cl trén ndng nghiép trén
phuwong dién hoat dong kinh t€, va cac quan diém “dai gia dinh”,
“lang x&” trén phuong dién hoat dong xa hoi. Phan I&n quan niém
vé tw hiru bi anh hwdng rat nang clia cac quan diém trén tai dong
phwong. Lang xa s& hiru rat nhiéu rudng dat nhuw la mot thi tai san
tap thé. Va & mot géc canh nao do, tai san ciing la tai san cla dai
gia dinh hodac bi dai gia dinh chia xé. S riéng tw cling vi thé bi anh
huéng tram trong. Tham chi hdn nhan cda con cai khéng con la
chuyén riéng cda nhirng ca nhan lién hé nira.

Tuy nhién véi da phat trién k§ nghé tai tay phwong thi moéi ca nhan
con nguoi tré thanh mot don vi sdn xuat hiéu nang va can thiét
cho sw sang tao tw ban va cla cai. Dan dan vi nhu cau kinh té€,
con ngudi ca thé tién Ién va doat dwoc vi tri wu thang hién nay trén
phuong dién sé& hiru tai san.
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Evidently in a democratic regime, the establishment of political par-
ties, political organizations and associations is a right which must
be recognized in the constitution.

ARTICLE 8
The right to privacy

No one can be subjected to arbitrary invasion of privacy, family, res-
idence, mail, telephone, forms of liaison, communication as well as
defamation of one’s honour. Everyone has the right to be protected
by law in all these respects.

Commentary:

The concept of privacy is a foreign one for many Vietnamese. In
my view, privacy and private ownership are twin concepts. Both
concepts were faint and in their infancy in the West prior to the
Industrial Revolution (18th Century) among the people, because at
that time most westerners were serfs without real freedom and real
private ownership was the privilege of the aristocracy and royalty
only. In the East, private ownership had existed for millennia but
not prevalent because oriental society was based on agriculture in
terms of economic activities and on concepts such as “the extended
family”, “villages and cantons” in terms of social activities. Private
ownership was greatly affected by the above concepts in the East.
The Villages and Cantons owned substantial rice-field holdings as
a kind of common property. And from certain viewpoint, property
was property belonging to the extended family or shared with the
extended family. As a consequence, privacy was seriously affected.
Even marriages of the children were no longer the private concerns
of the individuals involved.

However, with the tide of industrialization in the West, each indi-
vidual became an efficient unit of production and necessary for the
creation of capital and wealth. Gradually, due to economic needs,
the individual person moved up and occupied the prevalent position
in relation to private property.
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Khi cac nwéc tdy phuong, dwi sirc ép clia cac thé luc tw ban, di
tim thi trwong dé tiéu thu cac hang héa va cla cai duwoc san xuat
tlr thé ky 18, thi cac nudc Bong A bat dau tré thanh 1anh dia cho sw
phat trién manh mé cua hai quan diém tw htru va sw riéng tw. Nhat
Bén, Pai Loan, Nam Han v.v...... tr&é thanh nhirng qudc gia déng
phuong tién phong cho sw phat trién k§y nghé va khuynh huédng
toan cau hoa kinh té la mot tién trinh khong thé van hoi.

Khi nhin lai lich str ca Bong lan Tay, ching ta nhan thdy rang sw
chuyén hwéng quyén lwc bén troi Tay tlr giai cdp quy toc va vua
chua dén nhirng nguoi dan ca thé la mot bwdc ti€n, trén binh dién
cdi t6 xa hdi, co6 nhiéu wu diém. Bén troi BDong sw chuyén hwdng
phan quyén Iyc con lai tlr dai gia dinh va lang xa (vi nhirng ca nhan
khong phai hoan toan khéng c6 quyén nhung chi phai chia xé bét
quyén) dén tron ven hon cho nhitng con nguoi ca thé, co phai
thuan la mét buwéce ti€n trén binh dién xa hoi hay khéng, 1a mét cau
héi twong d6i khé trd Ioi hon. Tuy nhién co kho tra 101 hay khong chi
la vdn dé nguyén tac. Trén thuc té, hién twong toan cau hoa kinh
t€ khong thé van hoi, va hién phap clia ching ta phai hién dinh hoa
quyén nay nhuw la mot diéu kién &c co clia mot xa hoi trén da phat
trién.

PIEU 9
Cac quyén lién hé dén tu do co thé va su giam cam

Khong ai c6 thé bi xam pham co thé, bat b, giam cam hay lvu day
mot cach doc doan.

Binh Luan:

Pay la mot quyén trong yéu trong ban tuyén ngén QTNQ. Nhiéu
ton gido, triét hoc va trwdong phai tw twdng cho rang con nguoi
khong phai, hodc khong phai duy nhat, la thé xac cta minh. Tuy
nhién néu thé xac cta con nguoi bi mat mat hodc xam pham thi sy
s6ng (nhw ching ta dwoc biét) clia ké ay sé bi huy diét hoac mat
mat khoéng thé van hoi. Chinh vi thé chd trwong clia nhitng nguoi
duy vat, & diém nay, la mét chud trwong vé cuing chinh xac va thuc
t€. Trén binh dién luat phap va chinh tri thi rd rang “t6i la thé xac
cua t6i”. Mot ca nhan mét di thé xac clia minh, hodc dé cho thé
xac ctia minh bi khéng ché, sé khong con la mot con ngudi tw do
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When Western nations, under pressure from their capitalist class,
searched for markets for consumption of goods and wealth pro-
duced from the 18th Century onward, East Asian nations became
territories for the strong growth of the twin concepts of private prop-
erty and privacy. Japan, Taiwan, South Korea etc...have become
vanguard Eastern nations in industrial development and the global-
ization of economic activities has become an irreversible process.

When we review history both in the East and the West, we shall
observe that the transfer of power in the West from the aristocra-
cy and royalty to the individual citizens as progress, on the social
reform sphere, has advantages. In the East, whether the transfer
the remaining power from the extended family and villages-cantons
(for the individual was not entirely powerless but only had to share
power) to the individual persons, is complete progress on the social
front or not, is a more difficult question to answer.

However, whether such question is difficult to answer or not is only
academic in principle. In practice, the economic globalization pro-
cess is irreversible, and our constitution must recognize this right
to privacy as a necessary condition for a society in an upward tra-
jectory.

Article 9
Rights related to one’s body and incarceration

No one shall have their body arbitrarily interfered with, be arrested,
incarcerated or banished arbitrarily.

Commentary:

This is an essential right in the United Nations Declaration of Hu-
man Rights. Many religions, philosophies and schools of thoughts
postulate that humans are not, or not only their bodies. However, if
their bodies are lost, or interfered with, then their life (as we know it)
may be destroyed or may experience irreparable losses. Thus, the
position of those who are adherents to materialism, in this particular
point, is a very accurate position. On the legal and political front, it
is undeniable that “I am my body”. An individual without a body or
with their body controlled by a third party, will not be a free individ-
ual in its true meaning. For this reason, the body of an individual
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ding nghia nira. Chinh vi thé thé xac ciia moét ca nhan khong thé
bi xam pham, bat bé&, giam cadm hoéc lvu day ma khong c6 nhirng
ly do hop phap va chinh dang. Néu chinh co thé bi xam pham thi
moi quyén ty do khac déu khong c6 y nghia nira. Chinh vi y thirc
dwoc tm mdc quan trong clia thé xac con nguoi, ma luat phap tay
phuong cong nh&n moét y niém luat phap vo cung quan trong. B6
la y niém “Habeas corpus” la mot thir an Iénh ctia toa yéu cau nha
chirc trach phai dwa nguoi bi giam gilr ra toa va trinh bay trwéc toa
ly do chinh dang cho phép nha chire trach giam gitr.

Ch{r “ddc doan” di nhién la mdt danh tlr quan trong trong ban hién
phap va mang y nghia la “khéng c6 sy cho phép cua luat phap va
khong hop ly.” Trong y nghia nay thi mot sy giam cam qua lau so
v&i mirc do cha téi pham bi cao budc la mét sy doc doan. DT nhién
luat phap sé can phai minh thi quy dinh nhirng thoi gian tinh hop ly
dé tranh nhirng bat cong hién nhién.

PIEU 10
Quyén duoc xét xtr

Moi ngudi déu dwoc quyén duoc xét xir mot cach cong bang va
cong khai b&i mot toa an doc lap khong thién vi, dé€ phan xét vé
nhirng quyén lgi va trach nhiém ctia minh, va dé phan xét vé nhirng
cdo budc co6 tinh cach hinh sy déi véi duwong sw, hoac dé phan xét
vé nhirng hanh dong bi cdo budc la vi pham nhirng quyén can ban
ma hién phap va luat phap ban cho ho.

Binh Luan:

Pay la mot nhan quyén duwoc ban tuyén ngdon QTNQ khai trién tlr
quan diém luat phap clia Anh Quéc goi la “due process”. Quan
diém nay la mot trong nhirng cot tru clia luat phap tai cac quoc gia
thudc hé théng Common Law nhu Hoa Ky, Vuong Quéc Anh, Gia
Na Pai, Uc Pai Loi va Tan Tay Lan. Thanh ngi “due process” c6
thé dwoc dich theo nghia den la “tién trinh chinh dang va bat budc
phai cé” ctia hé théng luat phap. Hé théng luat phap cac nwéc néu
trén quy dinh rang khong mét ca nhan nao cé thé bj giam cam ma
khong duwgc quyén xét xtr bdi mot toa an chi cong vo tw theo luat
dinh.
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must not be invaded, subjected to arrest, incarceration or banished
without legal and legitimate justifications. If the body is violated, all
other freedoms will become meaningless.

Because of this awareness of the importance of the body of the
individual person, Western laws have recognized a crucial legal
concept. That is the concept of “Habeas corpus” or a court order
mandating the relevant authorities to take the arrested person to
court and explain before court the legitimate reasons to allow them
to incarcerate this person.

The word “arbitrary” is an important word in the constitution and
means “not permitted by law and not reasonable”. According to this
definition, a period of detention too long compared to the gravity of
the allegations raised against the defendant would constitute ar-
bitrariness. Obviously, the law will define a reasonable duration in
order to avoid apparent injustice.

ARTICLE 10
The right to trial by a court of law

Everyone is entitled to an open and fair trial by an unbiased and
independent court of law to adjudicate on their rights and responsi-
bilities, and to adjudicate on allegations of a criminal nature against
them, or to adjudicate on conducts allegedly violating basic rights
bestowed upon them by the constitution and by law.

Commentary:

This is a human right in the United Nations Universal Declaration
of Human Rights originating from the English Common Law con-
cept of due process. It is one of the pillars of the legal system in
Common Law countries like the USA, Britain, Canada, Australia
and New Zealand. The expression “due process” could be under-
stood in its literal meaning as “a legitimate process that must take
its course” in the legal system. The legal system in the above coun-
tries mandates that no one can be incarcerated without the right to
be adjudicated upon by a just and impartial court of law in accor-
dance with law.
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Nhirng ché dd doc tai thwong vi pham diéu nay va giam gilr nhiéu
ca nhan rat lau va khong chiu dwa ra xét xtr. Viét Nam la moét quéc
gia thwdng xuyén vi pham diéu nay. Mot khi quyén duoc xét xtr
dwoc hién dinh héa thi nhitng sw giam cam bat b& bat cong hodc
nhitrng luat 1é cho phép diéu nay sé vo hiéu lwc vi tinh cach vi hién
clia chang.

PIEU 11
Quyeén duoc luat su dai dién

Moi nguoi déu duoc quyén dai dién va c6 van b&i nhirng luat sw
doc lap chuyén nghiép khong chiu ap Iwc tir bat cr phe nhém hoac
ca nhan nao dé bénh vuc cho minh.

Binh Luan:

Trong hé théng phap ly truyén thdng Anh Quéc (Common Law) thi
c6 3 cot tru luat phap trén phwong dién hinh luat: Bén cong td vién
(prosecution) v&i su trg gilp clia cdnh sat dirng ra truy t6. Bén bi
cado v&i mot luat sw, hodc mot nhom luat sw, dé bién hd va bao
chira cho bi cdo. Téa an duéi quyén chu toa ctia mot hay hon mot
quan toa dé quyét dinh vé nhirng van dé luat (questions of law) va
cling toa an dé véi s tham gia clia cac boi tham vién trong mot boi
tham doan, dé quyét dinh vé cac van dé sw kién (questions of fact)
ké ca su kién bi cdo co toi hay khong. Toa an trung dung dirng gitra
va chi phan xét trén nhirng chirng c& néu ra truéc toa ma thoi. Toa
an khong tich cwc diéu tra ndi vu vi s@ sw xen lan ctia minh sé lam
mat tinh chat v6 tu cua tda an.

Truyén théng clia cac nuéc chiu &nh hwéng cua hé théng Civil Law
cta Phap thi cling c6 3 thanh phan tuwong tw, nhung tda an nam
mét vai tro chi déng hon va quan toa doi khi tich cwe hon trong viéc
diéu tra thém bang chirng.

Tau Uc, thudc hé théng Anh Quéc thi moi bén cé quyén yéu ciu va
v@i s chap nhan clia toa, mot quan toa cé thé x&r &n ma khong can
boi tham doan. Trong trd'ng hop nay thi quan toa vira quyét dinh
nhirng van dé vé luat va nhirng van dé vé s kién.
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Dictatorial regimes frequently violate this right and incarcerate in-
dividuals without due process. Vietham is a nation that frequently
violates this right. Once the right to due process is given constitu-
tional recognition then arbitrary incarcerations and arrests or laws
allowing for them will be invalid because they are unconstitutional.

ARTICLE 11
The right to be represented by a lawyer(s)

Everyone has the right to be represented by a lawyer and be ad-
vised by a professional and independent lawyer(s), who is not un-
der pressure from any person or group of persons, to advocate for
them.

Commentary:

In the British Common Law tradition there are 3 pillars of the crimi-
nal law: The prosecution with the assistance of the police would ini-
tiate prosecuting action. The defendant would have the assistance
of a lawyer or group of lawyers to advocate for and defend them.
The court of law would be presided over by one judge or more than
one judge to adjudicate on questions of law and in this same court
with the participation of jurors as part of the court jury to adjudicate
on questions of fact, including the fact whether the defendant is
guilty or not guilty. The court is impartial and only adjudicates on the
basis of the evidence available before it. The court does not actively
investigate the case for fear that such interference on its part would
violate its impartiality.

In countries under the influence of the French system of the Civil
Law, there are also 3 similar components, but the court of law plays
a more active role and the judge at times are more active in the
search for evidence.

In Australia, under the British system, either party can apply and
with the consent of the court, a judge can adjudicate without a jury.
In these circumstances, the judge will decide both questions of law
and questions of fact.

In civil litigations as distinguished from criminal cases, there are
also 3 similar components. However, instead of a prosecution with
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Khi cé nhirng van dé vé ho, tirc dan sw, khac véi hinh s, thi cling
c6 3 phe twong tw. Tuy nhién thay vi cong t6é vién véi sy tro gilp
cua canh sat, thi ching ta lai c6 phe nguyén cao c6 luat su dai dién
drng ra truy t6. DT nhién c6 luat su dai dién la mot quyén lgi va mot
ca nhan co6 quyén chon lva c6 luat s hay khdng c6 luat sw. Co
nhiéu nguoi chon tw dai dién cho minh vi khéng mudn luat sw hoac
khdng du tién tra cho luat su.

Van dé then chét la trong moét xa hdi dan chd phap tri, thi sy hién
hiru ca mot luat sw doan doc lap, khéng bi [é thudc vao bat cir mot
guyén lyc ngoai tai nao clia xa hoi la mét diéu ac co.

Nhirng luat s hanh nghé phai la nhirng ngui c6 kha nang, duoc
huan luyén day du vé phwong dién luat phap va lam viéc trong sw
chi cdng vo tw. Nhirng quan tda thudc cac cap bac khac nhau phai
dwoc bo nhiém tr hang ngti nhirng luat sw ¢6 kinh nghiém va dic
do dé tranh tinh trang beé phai Iting doan nén tw phap clia qudc gia.

DIEU 12 ]
Quyén duoc huéng mdt trinh dd gido duc t6i thiéu

Giao duc t6i thiu 1a mién phi va bét budc. Luat 1& s& quy dinh murc
dé va nhirng yéu té clia mirc d6 giao duc toi thi€u nay.

Binh Luan:

Giao duc gilr mot vai tro vé cung quan trong doi v&i xa hdi Bong
A. Cai hoc ctia ngudi A Bong khong nhirng bao trum céac 1anh vuc
trau doi tri tué binh thworng ma con gidp cho con nguoi trén phurong
dién chinh tri 1an siéu hinh ntra. Thanh nhan thuwdng noi: “Pai hoc
chi dao, tai minh minh dirc, tai than dan, tai chi v chi thién” 1a nam
trong y nghia toan dién va bao trum do.

Trong nén van héa Khdng Manh va cau tric xa hoi truyén théng,
cai hoc la phwong tién giap moét ngudi thudc giai cap thap, dot pha
Xuyén giai cap. Mot néng dan hodc tho thuyén, nhé hoc van, cé thé
tré thanh gia cap si phu mét cach danh chanh ngdn thuan. Nén tam
linh truyén théng cla ching ta khong cong nhan sy hién hiru ctia
mot dang chia té dwdi hinh thirc mot thwong dé cé tinh cach ca
thé va nhan hinh theo quan diém clia Hoi Gido, Do Thai Gido hoac
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the assistance of police, we have the plaintiff with their lawyer who
initiates the prosecution. Obviously, having a lawyer to represent
is a right and a plaintiff can choose to have one or not. There are
people who choose to represent themselves because they do not
want a lawyer or are unable to pay for one.

The crucial issue in a democracy under the rule of law is that the ex-
istence of an independent lawyers association, independent of all
external powers in society, constitutes a sine qua non requirement.

Practising lawyers must be competent, sufficiently trained in law
and perform their duties justly and impartially. Judges of various
hierarchies must be appointed from the ranks of experienced and
reputable lawyers in order to avoid nepotism corrupting the national
legal system.

ARTICLE 12
The right to a minimum level of education

Minimum education must be free and compulsory. The law will pro-
vide for the level and components of this minimum education.

Commentary:

Education plays an extremely important role in East Asian Society.
Education for East Asians not only covers the usual sphere of in-
tellectual development, but also would assist humans in political as
well as metaphysical respects. Wise men used to say: “The way
of the great learning lies with sharpening wisdom, being close to
the people and achieve the greatest good” and this illustrates the
all-encompassing meaning of education.

In the Confucian culture and traditional social structure, education
is the means to assist a person of a lower social class to effect
inter-class mobility. A peasant or artisan, thanks to education, may
become a member of the scholars’ class, in completely legitimate
fashion. Our spiritual traditions do not acknowledge the existence
of a supreme personal and anthropomorphic god in the way of Is-
lam, Judaism or Christianity. On the contrary, East Asian traditions
postulate that all sentient beings (all forms of life) if they know how
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Thién Chula Giéo. Trai lai truyén théng ctia A Bong cho rang moi
chuing sanh (moi hinh thirc s6ng) néu biét tu luyén va hoc héi dé da
thong nhirng huyén vi cia vii try, thi sé giac ngd va ngang bang voi
cac bac Phat, Trdi, Than, Tién v.v... Tl trong truyén thdng nay, nhu
cau hoc héi tré nén cap bach hau nhw c6 tinh cach ton gido, va moi
gia dinh déu coi gidao duc con cai nhw la dau tv Ién lao nhat cla gia
dinh. Biéu 48 ctia ban du thao nham muc dich ciing ¢d cho nhu cau
vb cung chinh dang nay clia cac bac cha me Viét Nam.

PIEU 13
Quyén khdng bi tra tan, bao hanh va chiu nhiing su doi
Xt d3 man khac

Khong ai co thé bi tra tdn, bao hanh ho&c chiu nhirng hinh phat tan
nhan, vd nhan dao hoac tén thwong dén pham gia con nguoi.

Binh Luan:

M6t trong nhirng té hai ctia cac xa hdi Pong A néi chung va Viét
Nam néi riéng la, mac dau c6 mot nén van héa sau séc nhw thé
trén binh dién tdm linh va siéu hinh, nhwng trén cac binh dién kinh
t€, chinh tri va xa hodi van con dam chim trong u mé va cham tién.
Chinh vi thé m6t chinh thé dan chu trong twong lai phai quyét tam
hoc hdi tlr nguoi tay phwong dé xay dwng mot nén kinh té khai
phong va phon thinh, mgt hé thdng chinh tri bao gém nhirng bang
gia tri dan cha cép tién nhat va mét xa hoi cong bang nhat. Lam
duoc nhu thé la ching ta vira 6n cd (phuc huwng van héa) vira tri
tan (dan chd héa). Nhirng xa hoi cham tién va day ray bat cong maoi
dung ting cho cac hinh thirc tra tan, bao hanh v6 nhan dao. Chung
ta phai nhat quyét xay dwng moét hé théng phap tri cbng minh va
dat ra ngoai vong luat phap vinh vién moi su da man gitta ngudi va
nguwdi bang cach hién dinh héa diéu 13 néu trén.

C6 thé noi rang loai ngudi khac vai loai vat chi mot phan nhé vi
loai ngudi cd 4o quan dé che than thé va loai vat thi I16a 16, nhwng
phan chinh vi loai ngui cé long nhan dao v&i nhau va c6 kha nang
doi xtr tir bi v&i tat cd moi sinh vat hiru tinh trong vi tru. Chinh vi
thé diéu 13 khdéng nhi*rng ap dung cho céac truong hgp nhirng nhan
vién cong lwc dan ap dan ching thap c6 bé miéng, ma con ap dung
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to cultivate themselves spiritually or learn so that their minds could
pierce through the mysteries of the universe, will become enlight-
ened and become the equals of the Buddha, God, Gods, Immor-
tals etc...Because of this tradition, the urge for education becomes
more pressing and takes on an almost religious character, and all
families regard the education of their children as their biggest in-
vestment. Article 48 of the draft aims at consolidating this extremely
legitimate need of Vietnamese parents.

ARTICLE 13
The right not to be subjected to torture, violence and
other forms of inhuman treatment

No one may be subject to torture, violence or punishments which
are ruthless, inhuman or damaging to human dignity.

Commentary:

One of the worst aspects of East Asian society in general and Viet-
namese society in particular, is that despite the existence of a cul-
ture which may be considered profound in spiritual and metaphysi-
cal respects, in the more earthly spheres of economic, political and
social matters such society remains ignorant and backward. For
that very reason, a future democratic regime must resolutely learn
from the West to build a prosperous and liberal economy, a political
system incorporating the most advanced democratic values and a
most equitable society. Only by achieving this, can we on the one
hand review our past (cultural restoration) and on the other hand
learn new things (democratization). Only societies which are back-
ward and unjust would tolerate torture, inhuman violence.

We must resolutely build a just regime of rule of law and outlaw for-
ever all forms of inhuman conduct between humans by enshrining
in the constitution Article 13 above.

It will be correct to say that humans are in part only different from
animals because we are clothed and they are naked, but more prin-
cipally, we are different because we are capable of being kind to
each other and compassionate to all sentient beings in the universe.
Thus, Article 13 is applicable not only in instances where police
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cho nhitng k& manh an hi€p ké yéu, nhirng nguoi chong vi phu
danh dap vo hoac nguoc lai. Moi hinh thirc bao déng gilra nguoi
va nguoi sé la nhirng hanh dong truc ti€p vi hi€n va sé bi sy ché
tai cla luat phap trén ca 2 phuong dién hinh 1an ho theo luat phap
quy dinh.

PIEU 14
Quyén thanh I3p va gia nhap nghiép doan

Moi ngudi déu dugc quyén thanh 1ap va gia nhap nhirng nghiép
doan doc lap dé bao vé quyén lgi ciia minh.

Binh Luan:

M6t trong nhirng tr¢ tréu I&n cda lich sir nhan loai la cac ngudi
cong san dirng trén quan diém Mac Xit, thwong tw cho minh la tién
phong hodac vé dich bénh vuc quyén lgi cho gi¢i lao dong va tho
thuyén. Tuy nhién trén thyc té, ngay tr thdi Lenin con séng, ho chi
xtr dung di€m quan trong nay cla ly thuyét Mac Xit nhw la mét tha
thuat chinh tri khong hon khong kém, dé van dung cac co cau co to
chirc cla gi¢i tho thuyén hau déc chi€ém quyén lwc chinh tri. Mot khi
quyeén luc chinh tri d& nam trong tay ctia ho roi, thi 1ap tirc ho ding
dang dé khong ché céac luc lvgng lao dong va tho thuyén mét cach
tuyét déi. Cac nghiép doan tw do va doc lap dirng bén ngoai vong
kiém soat cua chinh quyén khéng con hién hiru.

Trong khi d6 tai cac nwéc khong thudc khéi xa hdi chi nghia, thi
cac nghiép doan doc lap da dwoc ty do sinh hoat va dat dwgc nhiéu
quyén lgi cho gi¢i thg thuyén. Biéu 14 néu trén, néu hién dinh héa
sé tr@ thanh mot trong nhirng cot tru cho x& hoi dan sw dé lam lung
lay g&c ré ctia moi hinh thirc doc tai khdng ché chinh treong Viét
Nam.

PIEU 15

Quyén loi va nghia vu bau ctrva img clr
Y dan la can ban cua quyén luc quéc gia dwoc thé hién qua quyén
bau clr va trng clr. Diéu nay cling phai duoc thé hién qua cac cubc
bau clr chan that va thuwong xuyén. Nhirng cudc bau clr nay phai cé
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officers oppress lowly people, but will apply also to stronger peo-
ple bullying the weaker ones, husbands being violent towards their
wives or vice versa. All forms of violence between humans will be
considered directly in violation of the constitution and will be penal-
ized by law under both the civil and criminal codes.

ARTICLE 14
The right to form and join trade unions

Everyone has the right to form and join independent trade unions to
protect their interests.

Commentary:

One of the great ironies of human history is that the communists,
standing from the point of view of Marxism-Leninism, claim the role
of vanguards or champions of the labouring class or workers. But in
practice, even at the time when Lenin was alive, they only used this
important aspect of Marxism-Leninism as a political trick no more
no less, to manipulate organized structures belonging to the work-
ers with a view to monopoly of political power. Once powers are in
their hands, they immediately resorted to the party to control labour
and workers’ forces absolutely. Free and independent trade unions
outside of the control of government no longer exist.

Meanwhile, in nations not belonging to the socialist block, indepen-
dent trade unions have operated freely and achieved numerous
rights and benefits for workers. Article 14 above, if given constitu-
tional recognition, will become one of the pillars of civil society in
order to shake up the foundation of all forms of dictatorship domi-
nating the body politic in Vietnam.

ARTICLE 15
The rights and duties of voting and standing for
elections

The will of the people constitutes the foundation of state powers as
manifested through the right to vote and to stand for elections. This
must also be expressed through genuine and frequent elections.
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tinh cach phd théng va binh dang va phai c6 tinh cach kin hay qua
nhirng thd tuc bau c tw do twvong dwong. Moi cong dan tir 18 tudi
tré |én déu co quyén va trach nhiém hanh xt& viéc bau clr va &rng
clr theo luat dinh. Bau clr |a modt nghia vu c6 tinh cach bét budc.

Binh Luan:

biéu 15 quy dinh nhirng nét chinh cia moét cudc bau ci ty do that
sw. Biéu 15 cling minh thi quy dinh bau c&r nhw 1a mét nghia vu co
tinh cach bat budc, va nhuw thé luat phap sé quy dinh nhirng bién
phap ché tai hop ly dé thuc thi digu khoan quan trong nay cua hién
phap. Kinh nghiém tai cac quéc gia dan chi cho thay, néu ching
ta quan niém bau ctr chi thuan la moét quyén lgi thi luat phap co
khuynh hwéng cho phép ngudi dan dwoc quyén khdong tham dw
cac cudc bau ctr. Trong cac tinh huéng nay thi nguoi dan nghéo
c6 khuynh huéng it tham gia cac cudc bau clir bang nhirng nguoi
trung lwu hoac kha gia. Trong khi do, trong moét ché dd dan cha, la
phi€u clia moi nguwdi déu quan trong nhw nhau. Cac giai cap thap
cO bé miéng lai cang phai tham gia bau ctr tich cwc hon, dé bau
nhirng dai dién xtrng dang dé bao vé quyén lgi ctia minh. Hoa Ky
la mét thi du dién hinh. Hoa ky khong bat budc ngudi dan di bau va
s6 nguoi da den, giai cap lao dong, cé khuynh hudng it tham gia
bau ctr. Két qua la tuy Hoa Ky la cudng qudc sd6 mot trén thé gidi,
nhwng bat cong xa hdi va hé sau gilra giai cap giau nghéo, ciing
sau dam bat nhat thé gidi. Trong khi d6 Uc Pai Lgi c6 ché do bau
clr cudng blrc va nhirng bat cong xa hdi it hon. Co6 thé ndi quyén
tw do khdng di bau la mét trong nhirng quyén tw do “phan dong”
nhat trong cac quyén tu do, va la mét am muu clia nhirng giai cap
thwong lvu dé twéc doat quyén loi clia gidi thap co bé miéng, trong
mot ché do dan chu.

Ung clr nhw 1a mot quyén cling sé dwoc cdi tréi toan dién. Luat
phap sé quy dinh quyén tw do quan trong nay va khéng mot tap
thé nao co thé gidi han quyén nay bang cach chon loc va chi dinh
(rng ct vién nhw Mat Tran Td Qudc tai Viét Nam, nhan danh dang
CSVN.
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These elections must be universal and equitable and by secret bal-
lot or through similarly free election procedures. All citizens from 18
year old shall have the right and duty to exercize voting and stand-
ing for elections as provided by law. Voting is a compulsory duty.

Commentary:

Article 15 defines the basic characters of a truly free election. It also
expressly defines voting as a compulsory duty and thus enabling
legislations will provide for proper sanctions to implement this im-
portant constitutional provision. Experience in democratic nations
shows that, if we conceive voting purely as a right then the law
tends to allow citizens the right to abstain from participating in elec-
tions. In these circumstances, the poorer folks have the tendency
to participate less than the middle class or the wealthy class. Mean-
while, in a democracy, each person’s vote is equally important. The
down-trodden class should participate more actively in order to
elect meritorious representatives to protect their interests. The USA
is a case in point. There is no compulsory voting in America and
the blacks, labourers tend not to participate in elections. The con-
sequence is that although the USA is the number one superpower
in the world, social injustices and the gap between the poor and the
wealthy classes are among the most pronounced in the world.
Meanwhile, in Australia voting is compulsory and there is less social
injustice. We may say that the right not to vote is one of the most
reactionary rights among all rights and is a conspiracy instigated by
the upper classes to deprive the lower classes of their benefits, in
a democracy.

Standing for office as a right will also be unshackled completely.
The law will provide for this important right and no group of people
can put limitations on this right by screening and selecting candi-
dates in the way the Patriotic Front does in Vietnam, in the name of
the Communist Party of Vietnam.
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DIEU 16
Quyén cGia mot bi cao vé hinh ludt duoc gia dinh 13 vo
tdi cho dén khi bi tda an chinh thic két toi

Khi bi truy t6 vé hinh luat, moi ngwdi déu cé quyén dwoc gia dinh la
v t0i cho dén khi bi chirng minh la c6 toi theo ding luat phap, trong
mot phién x(r cong khai ma bi can c6 tat ca nhirng s bdo ddm can
thiét dé bao vé cho minh.

Cap do dé chirng minh trong nhirng phién xt& an vé dan sy (hoac
ho) sé la “cé xac xuat phai chang”. Tuy nhién cap dé chirng minh dé
két &n mot bi cao trong moét phién x&r hinh sy phai la cap d6 “khéng
con ly do chinh dang dé nghi ngo”.

Binh Luan:

Sv gia dinh vo tdila mét trong nhirng nén tang cdia hinh luat theo
ché d6 phap tri tdy phwong. Trong giai doan bi cao budc va chua
bi két an thi bi cdo van con vo tdi va duoc hwdng nhitng quyén loi
cla mot ca nhan vo tdi. Cac co quan bao chi va truyén théng khéng
c6 quyén loan truyén nhirng tin tlrc di ngwoc lai v&i quyén lgi quan
trong nay cua bi céo.

Van dé cap dbé chirng minh (standard of proof hay standard of ev-
idence) cling la m6t nén tdng khac khéng kém phan quan trong
trong mot ché do phap tri. Trong hé théng phap tri ciia Anh Quéc
va ap dung tai Hoa Ky va phan Ién cac qudc gia dan cha tién bo
chiu anh hwéng cta 2 quéc gia nay, cé 2 tiéu chuan hoac cap do
chirng minh chinh. D6 la “c6 xac xuat phai chang” (on the balance
of probability) trong nhitrng cudc tranh tung triéc toa an vé ho, dé
giai quyét ai thang ai thua. Bay la mot cap do chitng minh twong déi
dé dai. Pai khai néu Ong A dwa Ba B ra tda véi 10 cao budc la Ba
B cé muon no sé tién la $5,000 ma khéng trd dung ky han, thi éng
A chi can chirng minh & cap dod “c6 xac xuat phai chang”, c6 nghia
la khodng trén 50% la Ba B c6 mwon s6 tién nay va da khong tra
dang ky han la da dé théng kién. Tiéu chudn thr hai 1a “khéng con
ly do chinh dang dé nghi ngd” (beyond reasonable doubt) la mot
tiéu chuan cao hon nhiéu, dung dé ap dung cho cac phién xr vé
hinh luat. Dai khai néu chinh quyén, qua cong t6 vién, truy t6 mot
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ARTICLE 16
The right of a person accused of a criminal offence to
be presumed innocent until convicted by a court of
law
When prosecuted under the criminal code, everyone has the right
to be presumed innocent until proven guilty in accordance with law,
in an open court of law with all necessary assurances required to
protect themselves.

The onus of proof in a civil case shall be “on the balance of prob-
ability”. However the onus of proof in a criminal case must be “be-
yond reasonable doubt”

Commentary:

The presumption of innocence is one of the foundations of west-
ern criminal law. At the stage of allegations and not yet convicted
the defendant is still innocent and enjoys all the rights of an inno-
cent person. Newspapers and the media have no right to propagate
news contrary to this important right to the presumption of inno-
cence of the defendant.

The issue of the standard of proof is also another important founda-
tion in the rule of law regime. Under the British system of rule of law
and applicable in the USA and most of the countries under the influ-
ence of these 2 nations, there are 2 levels of evidence. These are
the level of “on the balance of probability” for civil litigations, in order
to determine who wins or loses. This is the easier onus of proof. In
general terms, if Mr. A takes Mrs. B to court with allegations that
Mrs. B has borrowed $5000 from him without repaying him on time,
then Mr. A needs only to prove on the balance of probability, say
above 50% chance that she has borrowed this amount and failed to
repay on time. This would be sufficient to win the case. The second
onus of proof “beyond reasonable doubt” is a much higher standard
of evidence, applicable in criminal litigations. In general if the gov-
ernment, through the prosecution, charges a Mr. C for murder, then
the government must prove beyond reasonable doubt before Mr. C
could be convicted. We may say that this expression is equivalent
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ong C nao dé ra toa vé tdi sat nhan thi chinh phd phai chirng minh
dén cap do “khdéng con ly do chinh dang dé nghi ngo™ thi 6ng C méi
c6 thé bi két an. Chung ta c6 thé cho rang thanh ngir nay tuwong
dwong vai cau” khdng con nghi ngo gi niva”. Tuy nhién theo t6i nght
cau “khong con nghi ng&r gi nira” khéng da nghia bang cau “khéng
con ly do chinh dang dé nghi ngod”. Muc dich ctia cdp do ching
minh rat cao vé hinh luat (m6t cach ndm na thi hau nhw phai chirng
minh dén xac xuét 90% trd |1én) 1a dé thi hanh quan diém “tha rang
tha lam con hon két tdi lam”, tréi v&i quan diém cutia cac nha doc tai
rang “tha giét lam con hon tha Iam”. Cac cdp do chirng minh nay
bang bac dwong nhién trong hé théng luat phap va van héa cta cac
nuéc theo hé théng Anh Qudc, va binh thudng khdng can hién dinh
hoa ma van ap dung triét d€. Tuy nhién trong hoan canh Viét Nam
thi chiing ta can hién dinh hoa ro rét dé bao vé nhirng nhan quyén
can ban clia nguwoi dan, sau nhiéu thé ky tam toi.

DIEU 17
Quyén giilt cac chirc vu trong cac co quan chinh quyén

Moi nguoi déu c6 co hdi binh déng dé phuc vu trong cac cép chinh
guyén tlr trung wong dén dia phuwong.

Binh Luan:

Quan diém co hoi binh déng la mot quan niém twong déi mé&i mé tai
cac nuwdc tay phwong bat dau thinh hanh tir cac thap nién 70. Quan
niém nay phat xuat phan I&n tir nhirng sy tranh dau ctia phong trao
bénh vuc cho quyén lgi ctiia phu nit. Sau d6 n&i rong dén cac nguoi
dan thudc cac séc toc thi€u sd va cac ngudi co khuyét tat va ngay
cang ngi rong dé bao ham moi phe nhom bi chén ép. Diéu 17 nay
khi dwoc doc va hiéu chung cung moét lic véi dieu 1 sé bo khuyét
cho nhau va gidm di cac bat cong xa hoi.

PIEU 18
Nghia vu quan su

Moi ngu®i déu c6 trach nhiém binh dang thi hanh nghta vu quan
su theo luat dinh.
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to the expression “there is no more doubt”. But in my view, the ex-
pression “there is no more doubt” does not fully convey the com-
plete meaning as much as as the expression “beyond reasonable
doubt”. The aim of this very high onus of proof for the criminal law
(meaning in lay terms a probability of say 90% upward) is to follow
the dictum that it is preferable to “let a guilty person go scot-free by
mistake” rather than the view of dictators to the effect that it is pref-
erable to “kill an innocent person by mistake rather than letting him
go by mistake”. These standards of evidence naturally pervade in
the legal system and culture of the countries under the British legal
system and need not usually be given constitutional recognition.
But in the circumstances of Vietnam, we need to enshrine them
in the constitution to protect the basic human rights of the people,
after centuries of darkness.

ARTICLE 17
The right to hold office in government organizations

Everyone has equal right to serve in all government levels from the
central government to local governments

Commentary:

The concept of equal opportunity is a relatively new concept in
Western nations starting from the 1970s. This view has arisen
largely from the movement for equal rights for women. Afterwards
it expanded to include various ethnic groups and disabled people
and has grown to include all disadvantaged groups. This article 17,
when read and understood in the context of Article 1, will comple-
ment each other and reduce social injustices.

ARTICLE 18
the duty of military service

Everyone has equal duty to serve in the military as provided for by
law.
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Binh Luan:

bay la mdt nghia vu can ban ctia moi cdng dan. Tuy theo hoan
canh cua quéc gia luat phap sé quy dinh chi ti€t phu hop.

DIEU 19
Nghia vu déng thué

Moi ngu i déu co trach nhiém déng thué theo luat dinh.
Binh Luan:

Trén phuwong dién kinh té€, Viét Nam la mot xa hdi cham tién va
kém phat trién. Chinh vi thé ngudi dan cé khuynh huéng suy nght
theo truyén théng Khéng Manh xa xwa, rang mét chinh quyén t6t
& mot chinh quyén biét thwong dan nhw cha me thwong con cai
trong nha, va gidm thué ma cling nhw ban phéat nhiéu an hué cho
con céi. Chinh quyén du@i s lanh dao clia nha vua dai dién cho
Troi va nhan béng loc va phwéc dire tlr Troi, nén cang ban b6 cho
dan chiing thi cang dwoc Troi trao cho nhiéu bdng l16¢c hon. Chinh
vi quan diém nhw thé, trdch nhiém déng thué chuwa bao gi& dwoc
hi€u biét mot cach triét dé b&i nguwoi dan.

That ra trong bat cr thoi di€ém nao cla lich st tir Dong sang Tay,
twr ¢O chi kim, cac chinh quyén va triéu dai suy sup, hoac vi khong
c6 kha nang thu thué, hodac vi thué thu dwgc nhwng bi cac quan lai
tham nhiing, nén khdng dén tay chinh quyén. Khi c6 bién loan thi
chinh quyén khong con du tai lwc dé van dung nhan lwc, binh luc
cling nhu vat lwc dé doi pho va triéu dai dé bi lat dé.

Thém vao dd, ngay hém nay, v@i tinh trang toan cau hoa kinh té,
thi nhtbng nén kinh té cham phat trién cting khéng thoat khai nhirng
dinh luat kinh t€ chi ph6i nén kinh té toan cau. Quéc gia la mét xa
hoi dat can ban trén mot khé wéc ky két gitba chinh quyén (the
state) va nguwoi dan (its citizens), trong dé chinh quyén phai quan
tri gudbng may qudc gia mot cach hiéu nang va dan chd, trong khi
nguoi dan phai hanh xtr cac trach nhiém ctia minh mét cach ng-
hiém chinh, nhét Ia trach nhiém déng thué. Khdng c6 dong thué thi
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Commentary:

This is a basic duty of all citizens. Depending on the circumstances
of the nation, the law will provide for appropriate details.

ARTICLE 19
The duty to pay taxes

Everyone has the duty to pay taxes as provided for by law.
Commentary:

Economically, Vietham is a backward and less developed society.
For that reason, the people tend to believe according to ancient
Confucian traditions that a good government is one which loves
its people in the same way parents love their children, and would
reduce taxation in the same way parents provide benefits to their
children. The government, under the leadership of a monarch, rep-
resents Heaven, receives rewards and benefits from Heaven and
as a consequence the more it bestows upon the people, the more
it would be rewarded by Heaven. Because of this belief, the duty
to pay taxes has never been comprehensively appreciated by the
people.

The reality is that at any point in history, from East to West, from
ancient times to today, governments and dynasties collapsed, ei-
ther because they lacked the capacity to collect taxes, or because
taxes collected fell into the hands of corrupt officials, and did not
reach the governments. When unrest arose, these governments
did not have enough finance to mobilize manpower, military power
and physical means to respond and dynasties were overthrown.

In addition, today, with the economic globalization, even less devel-
oped economies cannot escape economic principles affecting the
global economy. The nation is a society founded on a contract be-
tween the state and its citizens, in which the state must administer
the machinery of government effectively and democratically, while
citizens must exercise their duties appropriately, in particular the
duty to pay taxes. Without taxes being paid, the state will not have
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chinh quyén sé khong cé tai chanh dé quan tri quéc gia.

Trong hoan canh kinh t€ ngay hdom nay, cac chinh sach vé ngan
sach qudc gia (fiscal policies) nhu tang thué hay giam thué, hoac
cac chinh sach tién té (monetary policies) nhw tang tién 1&i ngan
hang hay gidm tién 1&i, khdng con vi chinh quyén cé thwong dan
hay khong, ma chi vi mudn diéu chinh chinh sach kinh t€, dé dap
(rng nhu cau phat trién nhanh hay cham (hoac dé chan chinh mot
tinh trang kinh té khong t6t dep), hau phu hop véi hoan canh quéc
gia trong mot thoi diém nao dé ma thoi.

DIEU 20 ]
Quyeén cé quoc tich

Moi ngwoi sinh ra tai Viét Nam déu cé quyén cé qudc tich Viét Nam.
Khong ai co thé bi twdc bo qudc tich hoac tlr chéi quyén thay doi
quéc tich mot cach doc doan.

Binh Luan:

Dbiéu nay hién dai héa va quéc té€ hoéa luat qudc tich tai Viét Nam.
Mot dra bé thudc mdt chiing toc khac, néu sinh ra tai Viét Nam c6
guyén c6 qudc tich Viét Nam. Qudc tich la mdt nhan quyén vuot [én
trén bién gi¢i ctia ching toc.

PIEU 21
Tinh cach khéng toan ven va khdéng day da

Nhirng quyén lgi va trach nhiém néu ra trong ban hién phap chi cé
tinh cach nén tdng ma khong co6 tinh cach toan ven hoac day du.
Khi can thiét luat phap sé quy dinh thém nhirng quyén lgi va nghia
vu khac mién la khéng di nguoc lai vai tinh than clia hién phap hién
hanh.

Binh Luan:

Pay la mot diéu quan trong bat nhat trong hi€n phap va can phai cé.
Khdng mot hién phap nao hoan hao va dap trng duwoc véi moi nhu
cau x& hoi trong moi hoan canh va trong moi thoi diém cta lich st
mot dan tdc. Su tu chinh hi€n phap doi héi nhirng diéu kién twong
d6i kho khan.
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the financial means to administer the nation.

In today’s economic circumstances, fiscal policies such as increas-
es or reductions of taxations, or monetary policies such as increas-
es or reductions of interest rates, no longer spring from the fact
whether the government loves the people or not, but are only meant
to adjust economic policies, so as to respond to the need for fast or
slow developments (or to rectify an undesirable economic reality),
in order to provide a proper response to circumstances of the nation
at a particular moment in time only.

ARTICLE 20
The right of citizenship

Everyone born in Vietnam has the right to hold Vietnamese citizen-
ship. No one can be arbitrarily stripped of their citizenship or denied
the right to change citizenship.

Commentary:

This article modernizes and internationalizes Vietnamese citizen-
ship laws. A new born of a different ethnic background, if born in
Vietnam, will be entitled to Viethamese citizenship. Citizenship is a
human right beyond ethnic boundaries.

ARTICLE 21
Incompleteness and insufficiency

The rights and responsibilities enshrined in this constitution are only
fundamental in nature and not meant to be complete or sufficient.
When necessary, the law will provide further rights and responsibil-
ities provided they are not contrary to the spirit of the constitution
in operation.

Commentary:

This is a most important provision that must exist in the constitution.
No constitution is perfect and can address all the social needs for
all circumstances and all times in the history of a nation. Constitu-
tional amendments require relatively difficult conditions.
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Chinh vi thé, dé tranh tinh trang nhirng chinh quyén doc tai co
khuynh huwéng gi¢i han quyén ty do clia dan ching bang cach 1ap
luan rang chi cé nhitng quyén tw do dwgc minh thi ghi ré trong hién
phap, m&i dwgc cdng nhan va nhirng quyén tw do khéng ghi nhan
trong hi€n phap déu vi hién, thi diéu khoan nay minh thi bé gay
lap luan néu trén. Chi can mot sac luat dugc chinh quyén thong
qua, mot cach hop hién, la di dé quy dinh trén luat phap bat ct
mot quyén ty do can thiét nao khac (du khdng dwgc ghi trong hién
phap) ma khong can tu chinh hién phap.

PIEU 22
Ca nhan va tha nhan

Trong khi hanh x& nhirng quyén va trach nhiém ctia minh moi nguoi
déu phai chiu s gi¢i han cua luat phap chi vi muc tiéu duy nhét la
dem lai s cong nhan va ton trong dang mic nhitng quyén tw do
clia tha nhan va v&i muc dich dap rng nhirng nhu cau hop ly trén
phuwong dién dao dirc, trat tw xa héi chung ciia mét xa hoi dan chu.

Binh Luan:

Diéu nay trong yéu dé giai thich va gi¢i han khuynh hwéng doc tai
clia cac chinh quyén khi x&r dung thanh ngi “theo luat dinh” hay
“theo quy dinh clia luat phap” dwoc néu ra trong cac hién phap. Vi
hién phap la mot van kién c6 tinh cach nén tang nén thong thudng
ngan gon, néu ra nhirng nguyén tac chinh va phat hoa nhirng co
cau can ban cua chinh quyén ma théi, khong thé di vao cac lanh
vire chi tiét, nén cac chinh quyén lién hé phai théng qua cac sac
luat chi ti€t hon trén tirng lanh vwc khac nhau. Tuy nhién chinh
quyén khong thé vin vao yéu t6 nay dé thdng qua cac sac luat twdc
bo, hoadc gidm thi€u cac quyén lgi va trach nhiém da trao trong hién
phap. Khi cé nhitng sw gi¢i han can thiét trong cac sac luat, thi ly
do duy nhat phai la “sy cdng nhan va tén trong ding mic nhirng
guyén tv do cla tha nhan va véi muc dich dap (rng nhirng nhu cau
hop ly trén phuwong dién dao dirc, trat tw xa héi chung cia mot xa
hoi dan chu” ma thoéi. Pay cling la mot tiéu chuan nhan quyén quan
trong trong ban Tuyén Ngon QTNQ va la gi¢i han thiét yéu chng
lai cac khuynh huéng lam quyén cua chinh quyén.
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Thus, to prevent situations where dictatorial regimes have tenden-
cies to restrict the rights of the people on the basis of their argu-
ments that only rights expressly provided for in the constitution are
recognized and those rights not enshrined in the constitution are
unconstitutional, then this article will smash the above arguments.
All we need is a law passed by the government, in accordance
with the constitution, to define at law any necessary rights (although
not yet in the constitution) and there is no need for constitutional
amendments.

ARTICLE 22
Self and others

While exercising their rights and responsibilities, everyone must ac-
cept the limitations imposed by law with the unique aim of giving
recognition to the rights of others and with the aim of responding to
legitimate needs in the spheres of morality, common social orders
of a democratic society.

Commentary:

This article is essential to explain and limit dictatorship tendencies
of governments when utilizing the expression “as provided by law”
or “in accordance with law” in constitutions. Because the constitu-
tion is a fundamental document, it is normally brief, outlines main
principles and basic institutions for government only, does not ven-
ture into details, and governments must pass laws which are more
detailed in different areas. However, the government cannot rely
on this factor to pass laws to abolish or reduce rights and respon-
sibilities enshrined in this constitution. When there is a need for
limitations in legislations, then the only legitimate reason must be
only “giving recognition to the rights of others and with the aim of
responding to legitimate needs in the spheres of morality, common
social orders of a democratic society.”

This is also an important criterion for human rights in the United Na-
tions Universal Declaration of Human Rights and a necessary limit
to restrict tendencies for abuse of power by governments.
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CHUONG Il
Du Thao Hién Phap Vé Nganh Lap Phap Tai Trung Uong

Binh Luan:
1. Hai thé ché& dan chd:

D1 nhién, nhiéu nha phan tich chinh tri c6 nhiéu y kién khac nhau.
Tuy nhién theo quan diém cla t6i, c6 2 thé ché chinh tri dan cha
can ban ngay hém nay. D6 la ché doé Bai Nghi hoac Quéc Hoi Ché,
hay ché d6 Westminster, con goi la N6i Cac Ché & bén nay va Téng
Théng Ché & bén kia. T 2 md thrc can ban nay chdng ta nhan
thay c6 sw uyén chuyén dung hoa 2 mo thirc dé dap (rng nhu cau
chinh tri chia tirng qudc gia va phat sinh ra mét mé thirc thr 3 goi
la mo thtre téng hop.

2. Ban chat quac hdi ché:

Ban chét ctia qudc hdi ché la tap trung quyén lwc t6i cao clia quéc
gia noi quéc hoi. Tlr s wu viét dé cta quéc hdi (parliamentary su-
premacy) phat sinh ra cac quyén hanh phap va tw phap, vi qudc hoi
(qua dang phai nam duoc da sd) sé thanh 1ap chinh phad, b nhiém
cac bg trwdng trong ndi cac va thia twéng chinh pha (hanh phéap),
va dong thoi cac tham phan cua cac toa an cao nhat quoc gia (tw
phap) thong thwong cling do qudc hdi bé nhiém qua sw dé nghi clia
hanh phap. D nhién sau khi dwoc b6 nhiém thi cac tham phan cé
toan quyén doc lap, vi cac quan toa thong thwong duoc bd nhiém
man doi hodc dén tudi hwu tri, va chi bi cach chirc néu c6 hanh vi
bai hoai hoac vi pham trong tdi hinh luat, hodc mat kha nang hoac
tri nang va phai do lwdng vién qudc hdi phé chuan cach chirc. Tuy
nhién ngay ca trong truong hop nay, s phan quyén chi con 2 vé:
do la l1ap phap va hanh phap mot bén va tw phap mét bén. Khéng
phai la mét sw phan quyén rd rét va toan dién gitra 3 nganh hanh
phap, lap phap va tw phap riéng biét nhw trong téng thong ché va
nhu tw twdng gia Montesquieu mong mudn. DE bu lai cho khuyét
diém thi€u phan quyén nay, va dé tranh tinh trang doc tai, qudc
hoi ché thdng thwong cong nhan chinh thirc sy hién hiru clia mot
“chinh pha déi lap” hoac mot “déi 1ap chinh thirc”. "Chinh phu doi
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CHAPTERIII.
Draft constitution relative to the Central Government Exec-
utive Branch

Commentary
1. Two democratic systems or regimes:

Naturally, different political analysts hold different views. However,
in my view, there are 2 basic democratic political regimes nowa-
days. These are the parliamentary system, Westminster system or
cabinet system on the one hand and the presidential system on the
other. From these 2 models we have the flexible synthesis of both
to respond to the political requirements of each nation resulting in
the birth of a 3rd model known as the combined system.

2. The nature of the parliamentary regime:

The nature of the parliamentary regime is the concentration of su-
preme power in the hands of the parliament. From this parliamen-
tary supremacy will spring both the executive and judiciary powers,
because the parliament (through the political party controlling its
majority) will form government, appoint ministers in cabinet and the
prime-minister (the executive), and at the same time judges of the
highest courts in the country (the judiciary) are also appointed by
the parliament (on the recommendation of the executive). Naturally
after their appointments judges’ powers will be independent, and
they are normally appointed for life or until retirement age and can
only be dismissed if they are guilty of misbehaviour or convicted of
an indictable offence or become incapacitated physically or mental-
ly and their dismissal must be approved by both houses of parlia-
ment. However, even in this case, separation of power is only two-
fold: the legislature on the one side and the judiciary on the other.
There is no clear and complete separation of powers between the
executive, legislative and judiciary similar to the presidential regime
and as wished for by the political thinker Montesquieu. To com-
pensate for this weakness and in order to prevent dictatorship, the
parliamentary regime usually officially recognizes the existence of a
shadow government or an official opposition. This official opposition
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lap” nay dwoc sw lanh dao ctia mot lanh tu déi 1ap va mot ndi cac
doi lap. Vi lanh tu nay duoc nhirng loi tirc va phuwong tién lam viéc
twong xirng vGi trach nhiém ctia minh. Thong thwong tai Uc Pai
Loi, 1anh tu déi lap lién bang lanh lvong ngang hang véi mot vi bo
trudng cap cao hodc pho thu twdng trong chinh phd va cé nhiéu
nhan vién gidp viéc cho minh dé thi hanh nhiém vu. Dw&i quyén vi
nay co6 cac bo trwdng doi lap hoac con goi la phat ngon vién doi lap
cling duoc chinh quyén cung cap nhirng phuvong tién va nhan sw
hodc vat chat day du dé thi hanh nhiém vu ctia minh.

Théng thuong, tai Uc va Tan Ta yLan, trong qudc hodi ché chi co
cac dan biéu hoac thwong nghi s la c6 quyén lam bd trwdng. Tha
twdng phai la mot dan biéu clia ha nghi vién (néu hién phap quy
dinh c6 2 vién). Thong thuwong, chi c6 dang phai hoac lién minh
dang phai nam dwoc da sd trong ha vién méi dwoc quyén thanh 1ap
chinh pha. Trong trwedng hop c6 thuwong vién thi doi khi chinh pha
c6 da s6 trong ha vién nhwng chi cé thi€u so trong thwong vién. Lic
dé muén thong qua cac dy luat thi phai thwong thuyét va nhwong
b6 phan nao & thuong vién. Chinh vi thé sy hién hiru ctia thwong
vién trong qudc hdi ché, trong trwd'ng hop nay cling déng goép tich
cwc vao khuynh hwéng phan quyén trong quéc hdi ché.

Quadc hdi ché con goi la ndi cac ché, vi thu twéng tuy lanh dao hanh
phap nhwng that sy la moét trong nhiéu bd trwéng. Trong danh tir
“prime- minister” gém c6 chir “prime” (th&r nhéat) va “minister” (b0
triedng). Quyét dinh clia ndi cac (gbm tap thé nhiéu bd trwdng) co
tinh cach rang budc dbi véi thu twéng. Thu twéng dwgc goi ndm na
la “primus inter pares” (first among equals) tirc la vi bd trudng cao
cap nhat ma thoi. N§i cac ma@i la co quan hanh phéap téi cao.

3. Ban chat tong thong ché:

Tong thong ché nguworc lai khéng tap trung moi quyén hanh phap
quoc gia noi tong théng. Tuy nhién, tdng thong ché dat can ban trén
s phan chia quyén Iwc hang ngang (lateral or horizontal separa-
tion of powers) cho 3 trung tm quyén lwc khac nhau: hanh phap
(tdng thong), lap phap (quéc hdi) va tw phap (t6i cao phap vién). Ba
trung tam quyén lwc nay can cv trén nguyén tac ki€ém soat va quan
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is under the leadership of a leader of the opposition and a shadow
cabinet. The leader of the opposition receives remuneration and
facilities to carry out their duties suitable for their responsibilities.
Generally in Australia, the leader of the federal opposition receives
remuneration similar to a senior minister or almost equal to a depu-
ty prime-minister and they have numerous staff to assist in carrying
out their duties. Under them, there are shadow ministers also called
shadow spokespersons who are also provided for by the govern-
ment both materially and personnel-wise to carry out their duties.

Normally, in Australia and New Zealand, under a parliamentary re-
gime, only members of the House of Representatives and sena-
tors can be ministers of government. The prime-minister must be
a member of the lower house (if the constitution mandates a bi-
cameral parliament). Normally, only the party or coalition of parties
holding a majority in the lower house can form government. In the
case there is an upper house, at times, the government may hold a
majority in the lower house but only a minority in the upper house.
Then, in order to pass legislations the government must negotiate
and give up grounds in the upper house. For that reason, the ex-
istence of an upper house in the parliamentary system, in this sit-
uation contributes to the separation of powers tendency under the
parliamentary regime.

The parliamentary regime is also known as the Cabinet regime be-
cause although the prime-minister is head of the executive but he is
in reality one of the many ministers. In the appellation “prime-minis-
ter” we can find 2 words “prime” (meaning first) and “minister”. The
decisions of the cabinet (comprising many ministers) are binding
on the prime-minister. He is known to be “primus inter pares” or first
among equals or the highest ranking minister only. The cabinet is
really the highest executive organ.

3. The nature of the presidential system or regime:

The presidential system, at the opposite end, does not concentrate
all state powers in the hands of a president. However, the presi-
dential system is founded on the lateral or horizontal separation of
powers between 3 power centres: the executive (President), the
legislature (Congress) and the judiciary (Supreme Court). These 3
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binh va doc lap déi v&i nhau theo didng y niém phan quyén cla
Montesquieu trong cudn sach bat ht ctia 6ng la “Van Phap Tinh Ly”
(Siprit of laws)

Tong thdng ché dau tién phat xuét tlr Hoa Ky va cac cha dé cua
hién phap Hoa Ky chiu &nh hwéng nhiéu cla cac triét gia Au Chau
trong d6 quan trong nhat la Montesquieu. Ly do goi la tong thdng
ché co |8 vi nguoi gith chire vu téng théng con la nguyén thi quoc
gia va tong tw Iénh quan lwc nira. Téng thdng chiu trach nhiém toan
dién vé hanh phap va cé quyén bd nhiém toan bd ndi cac chinh
pht. Cac vi bd trwdng khdng can va khéng phai la dan biéu hoac
thwong nghi st nhw trong qudc hdi ché.

Bién gi¢i clia sy phan quyén hang ngang nay (khdng phai la phan
guyén hang doc tirc “vertical separation of powers” gitra trung wong
va dia phwong sé ban t¢i trong chwong V clia dy thado hién phap)
duoc néu ré trong hién phap.

Trong ban du thao nay, tac gia chl trwong tong théng ché phi hop
v&i cac diéu kién chinh tri Viéet Nam hon, nén quyén han cla lap
phap dwoc quy dinh rd rét noi chuong Il, hanh phap chuong Il va
tw phéap chuwong IV.

Khi chon t6ng théng ché thay vi quéc hoi ché, tac gia da can nhac
cac yéu t6 sau day:

a. Yéu to lich swr:

Lich str y niém va truyén théng dan cha tai Viét Nam twong doi
ngan nguli so v&i cac qudc gia khac. Tai mién Nam thi cac ché do
cong hoa khong thwc sy dan chd vi sy au tri ctia hang ngdi 1anh
dao mién Nam, s giat day ctia ngoai bang va siéu cudng quoc té.
Tai mién B&c thi theo sach lwgc ctia Bé Tam Quéc TE, nhirng hinh
thtrc dan chu chi la nhirng chiéu bai dé lam binh phong cho viéc
tién hanh y niém chuyén chinh vé san. Tuy nhién trong tat ca nhirng
thi€u sot dy thi cdu tric chinh tri ctia ca 2 mién Nam 1an Béc déu
dat can ban trén mot nganh hanh phap manh va lan luét 1ap phéap.

<23 119, 2w




Du Thao HIEN PHAP VIET NAM

power centres are founded on the principle of checks and balances
and are independent of each other, in accordance with Montes-
quieu’s concept of separation of powers enunciated in his famous
book “Spirit of Laws”.

The presidential system originated from the USA and the fathers
of the US constitution were heavily influenced by European phi-
losophers including the most important of them Montesquieu. The
reason it is called the presidential system may be because the per-
son holding the office of president is head of state and command-
er-in-chief of the armed forces as well. The president is responsible
totally for the executive branch and has the power to appoint the
entire cabinet of the government. Ministers need not and are not
members of the House of Representatives or senators as would be
required in a parliamentary system.

The demarcation line of this horizontal separation of powers (as
opposed to vertical separation of powers between the central gov-
ernment and local governments as will be discussed in Chapter V
of the draft constitution) is clearly stated in the constitution.

In this draft constitution, the author advocates that the presidential
system is more suitable to the political conditions of Vietham and
for that reason the responsibilities of the legislature are explicitly
defined in Chapter Il, those of the executive in Chapter 1l and those
of the judiciary in Chapter IV.

When choosing the presidential system, the author has evaluated
the following factors:

a. Historical factors:

The history of democratic concepts and traditions of Vietham has
been relatively brief when compared to other nations. In the south,
successive republics were not truly democratic due to the imma-
turity of their leaders, manipulations by foreign and international
superpowers. In the north, In accordance with strategies outlined
by the Third International, democratic appearances were only fa-
cades for the advancement of the concept of the dictatorship of
the proletariat. However, among all these drawbacks, the political
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Ngay ca tai mién Bac, noi ma tha twdng la chive vu trén nguyén tac
lanh dao chinh quyén, thi vi thd twéng nay that sy khéng chiu trach
nhiém truvdc quéc hdi ma lai chiu trach nhiém trwéc hoac cha tich
dang CSVN (khi Ong H& Chi Minh con sdng) hodc dé nhat bi thw
dang hodc tong bi thu dang (sau khi 6ng H6 Chi Minh qua di). Co
thé noi rang, trong nhiéu thap nién, trén thuc té chi tich dang hoac
dé nhat bi thw dang hoac tong bi thr dang la mot chire vu twong
dwong voi chire vu tong thong tai cac nwéde dan chi. Chi cé khac
la khéng do dan bau Ién ma théi. Trong lich sir ctia 2 mién nam bac
sau th&i Phap thudc, chua cé chinh quyén nao c6 truyén thdng chiu
trach nhiém trweédc mot qudc hdi co thire quyén. Riéng ngoai Bac, va
ca trong nam sau nam 1975, du@i sv lanh dao cua ngudi CSVN,
quan diém dan chd tap trung (democratic centralization) cia Lenin
lubn dwa dén mot ca nhan lanh dao, hoac mot tap thé nho 1anh dao
tuyét doi. Biéu nay hoan toan di nguoc truyén thdng qudc hdi ché.

b. Nhu cau on dinh co cau dan chu:

Trong nhirng nén dan chu trwéng thanh va lau doi nhu Anh Quéc,
Uc Pai Loi thi qudc hodi ché co thé rét t6t dep vi trinh do y thirc vé
dan chu rat cao trong dan chang . Thém vao dé khéng nhirng cac
cau trac xa hdi, dang phai chinh tri, tdn gido déu nudi dwdng nhirng
tiém nang dan chd hung manh trong cau tric cta minh, ma ngay
chinh c& nhan céac chinh tri gia déu c6 su tw ché trong tham vong
chinh tri. Chinh vi thé, mac du trong quéc hdi ché, chi can ndm
duoc da s6 qua ban trong qudc hdi la, khdng nhirng trén nguyén
tac, ma ca trén thuc t&, c6 thé ndm quyén tuyét déi. Tuy nhién chinh
quyén tai cac quéc gia nay van hoat dong can cir trén sy hai hoa
gitra chinh quyén va cac nhém déi lap. Tinh trang quéc hoi ché
khéng duoc hoan hao tai cac qubc gia khac nhuw Singapore va Ma
Lai. Cac dang ndm quyeén tai 2 quéc gia nay luén luén muén dung
da s6 ctiia minh trong quéc hoi dé stra doi cau tric can ban cla luat
phap, dan ap déi l1ap va di dén doc tai. Sw doc tai nay rat khé kiém
soat vi sir vang bong mot bién gidi rd rét gitra quyén clia hanh phap
va lap phap trong quéc hoi ché. Trong tinh huéng nhw thé, tong
thdng ché, v&i y niém phan quyén dam nét gitra hanh phap va lap
phap, sé dem lai cho y niém dan chl nhiéu sy bdo ddm an toan
hon. Chang ta can phai khach quan nhan xét rang, trinh do y thirc
dan cht cltia dan ta con thap hon Singapore va Ma Lai nita, va mirc
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structures in both the south and the north were based on a strong
executive overpowering the legislature. Even in the north, where
the prime-ministership was in principle leader of the government,
the prime-minister was not really accountable to the legislature, but
accountable to the chairman of the Communist Party of Vietnam
(CPV) (When Ho Chi Minh was alive) or the first secretary of the
CPV (after his death). We may say that during many decades, in
practice, the chairman or first secretary or general secretary of the
CPV was a position equivalent to that of a president in democratic
nations. The only difference was that such office was not elected by
the people. In the history of both north and south, after the French
domination has been terminated, there has been no government
accountable to a competent legislative. Particularly in the north,
and even in the south after 1975, under the rule of the CPV, the
Leninist principle of democratic centralization invariably leads to the
absolute leadership of one individual or a small group of individual.
This is completely the opposite of the parliamentary tradition.

b. The need for stability for the democratic struc-
ture:
In old and mature democracies such as England and Australia, the
parliamentary system may work beautifully, because the level of
awareness of democratic values among the people is very high. In
addition, not only social structures, political parties, religious orga-
nizations invariably nurture within themselves powerful democratic
potentials, but even individual politicians are self-restrained in their
political ambitions. For that very reason, even though under the
parliamentary system, all a party needs is an absolute majority in
the legislature, to hold absolute power both in principle and in prac-
tice. But governments in those countries continue to operate based
on the harmonious relationship between the government and op-
position groups. The state of parliamentary systems in Singapore
and Malaysia is not that perfect. Political parties holding powers in
these 2 nations always take advantage of their majority in parlia-
ment to modify basic legal structures, repress oppositions and lead
to dictatorship. Such dictatorship is difficult to control due to the
lack of a clear line of demarcation between executive powers and
legislative powers. In such circumstances, the presidential system,
with a clear concept of separation of powers between the executive
and legislative, will bring certainty to the democratic ideal. We must
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dod tw ché clia cac chinh khach Viét Nam sé thap hon cac nwéc néu
trén, mac dau cac nwéc nay ro rang khéng hoan hao chut nao trén
phuvong dién ap dung ché dé dan chu that tam.

4. Cac vi du dién hinh:

Mot vai vi du dién hinh cac qudc gia hién thoi theo qudc héi ché
nhu Anh Quéc, Gia Na Pai, Uc Pai Loi, Tan Tay Lan, An Bo. Cac
Qudc gia theo Tong théng ché nhw Hoa Ky, Mexico, Phi Luat Tan,
Cac Quoc Gia Nam My. Cac Qudc gia theo mo thirc tong hop nhw
Phap, Nga S0, Pai Loan. Cac nwéc theo mé thirc tong hop cé thé
di tr khuynh hwdng trao rat nhiéu quyén Iwc cho vi tdng thong va
twong doi it quyén hoac rat it quyén cho thd twéng (thién vé tong
théng ché) nhuw Nga S6, Bai Loan hodc quan binh gitra Téng Thong
va thd twédng nhu Phap trong quan diém ném na goi la “chung cu”
khi tong thong va thu twédng dén tlr 2 chinh dang khac nhau. Néu
thién vé tha twéng nhiéu qua thi théng thwong khéng thé goi la
tong théng ché ntra, ma chi la mot thir qudc hdi ché tra hinh. Ly do
la vi tha twéng thdng thuong chiu trach nhiém trwéc quéc hdi va
do qudc hdi bau ra. Lac dé tong théng khéng co quyén hanh phap
that s ma chi la mot chirc vu qudc tredng twong treng va nghi &
ma thaoi.

DIEU 23

Quodc hoi va lap phap
Moi quyén 1ap phéap trung wong déu nam noi Quéc Hoi. Qudc Hoi
gbm 2 vién: Thuong Vién va Ha Vién.

Binh Luan:

Van dé dat ra dau tién cho Viét Nam la cau hoéi: ching ta can mot
quéc hoi doc vién hay lwdng vién ? Tai sao chi cé6 mot dan tdc ma
dén 2 vién?

Theo tbi trong qua khir, tai cac nwéc dan cha tay phwong c6 2 ly do
chinh va nguyén thuy dé cé 2 vién:
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be objective in our observation and say that the level of democratic
awareness of our people may be even lesser than the peoples of
Singapore and Malaysia and the level of political self-restraint of
our politicians will be lesser than those of these 2 nations, even
though these nations are clearly imperfect in their implementation
of democracy.

4. Some typical examples:

Some typical examples of nations adopting the parliamentary sys-
tem are England, Canada, Australia, New Zealand, India. Nations
adopting the presidential system are the USA, Mexico, The Phil-
ippines, South American nations. Nations adopting the combined
system are France, Russia, Taiwan. Nations following the combined
system may move from tendencies to give much power to the pres-
ident and relatively less power to the prime-minister (favouring the
presidential system) such as in Russia, Taiwan or a balanced posi-
tion between the president and prime-minister, a concept common-
ly known as “cohabitation” when the president and prime-minister
come from 2 different political parties. If the system leans too much
in favour of the prime-minister, it can no longer be called the presi-
dential system but a parliamentary system in disguise. The reason
being the prime-minister is normally accountable to a parliament
and chosen by the parliament. In those circumstances, the presi-
dent would have no real executive power and becomes a position
with only symbolic and ceremonial roles.

ARTICLE 23
Congress and the legislature

All legislative powers lie in Congress. Congress consists of 2 cham-
bers: the Senate and House of Representatives.

Commentary:

The first issue for Vietnam is the question: Do we need a unicamer-
al congress or a bicameral congress? Why 2 chambers when there
is only one people?

In my view, in the past, in Western democracies there are 2 main
and original reasons to support 2 chambers:
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Ly do thtr nhéat cé tinh cach quyén loi giai cdp, chang han tai Anh
Qudc vi quyén lgi 2 giai cp binh dan (commons) va quy toc (lords)
khac nhau, va tai Hoa Ky vi quyén lgi ctia toan quéc (lién bang) va
moi viing (ti€u bang) c6 thé khac nhau.

Ly do thtr nhi cé tinh cach kiém soat quyén Iwc vi cac chinh tri gia
so rang néu giao toan thé quyén |ap phap cho mét nhém ngudi duy
nhat thi cé thé bi lam dung. Chinh vi thé vién thr nhi thdng thuong
goi la thuwgng vién con dugc giao cho nhiém vu duyét xét nhirng
dw luat vién kia dua ra. Vién th&r nhi nhiéu khi dwoc goi la “house of
review” ttrc “vién duyét xét” nhu trong trueérng hop thuong vién Uc.
T6i quan niém rang Viét Nam c6 nhu cau mét qudc hdi lwdng vién
vi ly do twong tw nhw Hoa Ky. Banh rang chuing ta 1a mot qudc gia
“don quyén” (unitary system) trai v&i lién bang (federal system) nhw
Hoa Ky (va ching ta sé thao luan phan nay chi ti€t hon khi ban dén
chwong V clia ban dy thao) va vé chiing toc thi ching ta mdc do
thuan chdng rat cao (nguoi géc Kinh) thay vi da ching nhu Hoa Ky
hoac Uc Pai Loi. Tuy nhién Viét Nam la mot quéc gia vé dia du thi
hep nhuwng rat dai va dia thé thay déi va twong déi hiém trd trong
lich str. Trong cudc nam ti€n dé phat trién qudc gia, ching ta da tao
ra nhitng dia phwong cé nhitng sic thai, phong tuc va giong noi
khac nhau, ngoai nhirng nhu cau va quyén Igi kinh t€ khac nhau.

Nhirng sw di biét khdng thé tranh khai nay la mot khuyét diém néu
chung ta khdng cdng nhéan va cham séc, nhwng lai tré thanh mot
wu diém néu chdng ta biét cong nhan va xay dwng trén can ban da
dién ctia né. Chinh vi thé mét qudc hoi lwdng vién véi mot thuwong
vién dai dién quyén lgi ctia mdi tinh hoac thanh phd trwc thudc
trung wong la mot diéu nén lam. DT nhién thwgng vién cling duyét
x€t nhirng dw luat clia ha vién dé gi¢i han sy lam dung quyén lwc
nira.

1. Moi Thugng nghi sT va dan biéu déu khong thé bi truy t0
trén phwong dién ho tirc dan luat vi nhirng loi phat biéu clia minh
trong phién hop quéc hoi.
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The first reason reflects class interests. For instance in England,
due to the fact that the interests of the common people (House of
Commons) and the interests of the aristocracy (House of Lords)
are different, and in America, due to the fact that the interests of the
whole country (Federation) and the regions (States) may diverge.

The second reason is in the nature of controlling powers because
politicians fear that if all legislative powers are given to a single
group of people, such powers may be abused. For that reason, the
second chamber generally known as the Senate is also entrust-
ed with the duty to review draft legislations proposed by the other
chamber. The second chamber at times is known as a “House of
review” such as in the case of the Australian Senate. | propose that
Vietnam has a need for a bicameral Congress for reasons similar to
the USA. Although we have a unitary system of government as op-
posed to a federal system the like of the USA (and we shall discuss
this aspect in more details in Chapter V of the draft constitution)
and ethnically speaking our racial homogeneity is high (Viethamese
ethnic origin) in lieu of being multiracial like the USA or Australia.
However, Vietham geographically is narrow but elongated and its
topography is varied and historically relatively inaccessible. In our
march southward for national expansion, we have created local ar-
eas with different nuances, traditions and dialects, besides diver-
gent economic needs and interests.

These inevitable differences become drawbacks if we do not recog-
nize and nuture, but will become strengths if we know how to rec-
ognize and build on the basis of their variety. For that reason a bi-
cameral congress with a Senate representing the interests of each
province or city under direct central control, is to be recommended.
Naturally, the Senate will also review draft legislations by the House
of Representatives to limit abuse of powers as well.

1. All senators and members of the House of Representa-
tives shall not be prosecuted in civil matters relative to their state-
ments in Congress sessions.
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Binh Luan:

bay la mot dac quyén ma nhirng thanh vién moét co quan lap phap
can phai co, dé c6 thé néu ra toan ven nhirng van dé khic méc va
phtrc tap nhét, trong co quan lap phap cao nhat ctia qudc gia. Néu
khong dugc dic quyén nay, thi moi dan biéu hoic thwong nghi st
déu khéng cam thady dwoc an toan, khi phat bi€u cam tuwdng va
quan diém cda minh, vi ludn luén c6 xac suat bi kién dé doi boi
thudng thiét hai, nhat la vé van dé ma ly danh du.

Néu khong cé dac quyén nay, thi nhirng dan bi€u hoac thweng nghi
sT, ngay ca néu c6 du chirng ¢ hién nhién, van khong dam tuyén
b6 bat ci diéu gi trong qudc hdi, nguoc lai quyén lgi cia nhirng ca
nhan hodc tap thé c6 quyén lwc, vi chinh ho sé bi truy td vé ho, va
ho sé& khdng du phuong tién vé tai chanh hodc nhan lwc bang cac
d6i tha chia ho. Trong tredng hop nay, sé khong con ai c6 thé co
can dam lam dan biéu hoac thwong nghi si nira, trlr nhirng ca nhan
nhiéu quyén lwc nhat. Chinh vi thé, day la mét dac quyén vo cung
can thiét cua nhirng thanh vién cla co quan lap phéap.

2. Moi cong dan Viét Nam 21 tudi tré 1én, néu cé quyén bau
clr, déu cbé quyén trng clr vao ha vién qudc hoi, va néu 30 tudi trd
Ién, néu cb quyén bau clr, déu c6 quyén rng clr vao thuong vién.

Binh Luan:

Theo quan diém cua t6i, mirc do tudi tac tai cac qudc gia theo
truyén thdéng van héa Bong A vo cung quan trong. Trat tw xa hoi
Bong Phuong can c trén su kinh trong cac bac trwéng thwong va
tho cling 6 tién. Hon nira sy tredng thanh vé duong doi la mot
doi héi quan trong dé tham gia quéc sw. Chinh vi thé 18 tudi la tudi
bau clr, 21 tudi cé thé rng ctr vao ha vién, cac chirc vu nghi vién
(diéu 47 (6)), tinh trudng, pho tinh trwdng hodc thi trwéng va pho
thi tredng (diéu 43), va 30 tudi cd thé &rng clr vao thwong vién va
chirc vu tong théng va phé téng thong (diéu 27) la phu hop nhat.

3. Thwong nghi sTva Dan biéu la nhirng cong viéc toan thoi
va cac duvong su khong thé trong nhiém ky, ddm nhan nhirng cong
viéc c6 loi nhuan khac.
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Commentary:

This is a privilege that all members of the legislature should have,
in order to be able to explore fully the most difficult and complex
issues, in the supreme law making organ of the nation. Without
this privilege, each representative or senator will not feel safe to
express their perceptions and views because there will be always
a possibility that they be sued for damages, especially on grounds
of defamation.

Without this privilege, representatives or senators, even in situa-
tions where they possess strong evidence, would still not risk mak-
ing any statements in congress, contrary to the interests of powerful
individuals or groups, for the very reason they could be prosecuted
civilly, and they may not have the financial means or manpower
equal to their adversaries. In this situation, no one will have the
courage to be representatives or senators, except those with the
most power. Thus, this is a most necessary privilege for members
of the legislature.

2. All citizens 21 years old and over, if eligible to vote, can
stand for election to the House of Representatives, and 30 years
old and over, if eligible to vote, can stand for election to the Senate

Commentary:

In my view, age is a very important factor in East Asian tradition-
al culture. Oriental social order has been founded on respect for
older people and ancestors’ worship. In addition, maturity in world
matters constitutes an important requirement for participation in
state issues. For those reasons 18 is the age for voting right, 21 to
stand for election to the House of Representatives, local legislative
assemblies (article 47 (6)), provincial chief, vice-provincial chief or
mayor and deputy mayor (article 43) and 30 to stand for election to
the Senate and offices of president and vice-president (article 27),
would be most appropriate.

3. Senators and Representatives are full time positions and
incumbents cannot, during their terms in office, hold other remuner-
ated positions.
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Binh Luan:

Cé&c churc vu nay khdong nhirng la toan thoi ma that sy vé cung
guan trong cho van ménh mot quéc gia. Lam viéc ban thdi sé la
mot sy phi ly va khdng dem lai hiéu nang cling nhu sy ton kinh can
thiét. Tlr trong hang ngli nhirng ngudi nay sé cé nguoi tré thanh
nguyén thl qudc gia. Lwong bong clia nhirng ngwoi nay phai that
day da, khong nhitng dé twong xirng véi trach nhiém, ma con dé
giam bt sy cam do chia nhirng loi nhuan tir nhirng noi khac co thé
tao nén tham nhiing.

4. Mot thwong nghi st khdng thé dong thoi lam Dan biéu va
nguoc lai. Ca 2 déu khong thé gilr cac chirc vu dan ctr khac hoac
lam cbéng chirc tr trung wong dén dia phuong.

Binh Luan:

Diéu nay cling nham muc dich gitp cho cac dwong suw thém kha
nang chu toan nhiém vu ctia minh.

5. M6t thuwong nghi st hodc dan bi€u, trong nhiém ky cua
minh, khong thé bi bat, giam cam, luc soat hodc co thé luc soat.
Trir phi bi bat qua tang dang vi pham mot toi hinh luat thi c6 thé bi
luc soat hoac luc soat co thé. Néu bj truy td vi mot tdi hinh luat va
bi két an thi sé lap trc mat chirc. Trong khi bi truy t6 dwgc dwong
nhién tai ngoai hau tra va ti€p tuc hanh xt& chirc vu ctia minh.

Binh Luan:

bay la mot dac quyén then chét ciia cac thanh vién 1ap phap trong
mot quéc gia vira bat dau tién trinh dan chd that sy nhu Viét Nam.
Ly do la vi trong qué khtr, lich sir dan tdc ching ta da cé qua nhiéu
sy lam dung quyén hanh cua hanh phap doc tai. Nhirng nha lap
phap doc lap tuyét doi cé thé trd thanh doéi twgng dé uy hi€p hoac
dan ap clia nhirng thé lwc bao tha va phan dong. Chinh vi thé dac
quy@n nay sé& phan nao can bang lai twvong quan diung dan gitra
hanh phap va lap phap tai Viét Nam. 50 nam sau, khi truyén théng
dan chd da trwdng thanh va khuynh hwéng lam dung quyén luc
gidm di, dong thoi v&i s nang cao y thirc vé dan chud phép tri, thi
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Commentary:

These positions are not only full time but in truth very important for
the fate of a nation. Part-time work would be illogical and would not
bring about due efficiency and respect. From the ranks of these
people will emerge individuals who would become heads of state.
Their remunerations should be really adequate, not only to match
their responsibilities, but also to reduce temptations for profits from
other sources, giving rise to corruption.

4. A senator cannot serve simultaneously as a Representa-
tive and vice versa. Neither can hold other elected offices or public
service positions from central to local levels.

Commentary:

This article assists the relevant individuals in their capacity to fully
devote themselves to their duties.

5. A senator or representative, during their terms of office,
shall not be arrested, incarcerated, searched or body-searched.
Unless caught flagrante delicto in a criminal act, then they can be
searched or body-searched. If prosecuted on criminal charges and
convicted, they will immediately be dismissed from office. While be-
ing prosecuted they are automatically granted bail and continue to
exercise the duties of their office.

Commentary:

This is a critical privilege of members of the legislature of a na-
tion just at the beginning of the democratization process the like
of Vietham. The reason being that in the past, our national history
has witnessed too much abuse of powers from dictatorial executive
branches. Absolutely independent legislators may become the tar-
get of intimidation or oppression by conservative and reactionary
forces. This is the reason why this privilege will in part rebalance
the relationship between the executive and legislative branches in
Vietnam. 50 years later, when the democratic tradition has matured
and the inclination to abuse power has decreased, together with
increased awareness of democracy based on the rule of law, the
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hién phap cé thé dwoc tu chinh dé xét dén viéc giam bt dac quyén
nay.

6. Chi tiét hinh thirc td chirc ndi bd clia 2 vién quéc hoi, tha
tuc bé phi€u ndi bo va tai nhém quéc héi, tha tuc bau ctr cac chu
tich va pho cha tich moi vién, nhirng tht tuc dé quéc hdi chu toan
nhiém vu hién dinh cta minh s& duoc moi vién tw quy dinh.

Binh Luan:

Trong &n ban 2012, tac gia ghi rang tha tuc thi hanh trach nhiém
nay clia moi vién quéc hoi “sé duoc luat phap quy dinh.” Cum tir “sé
duwoc luat phap quy dinh” hoac “theo luat phap quy dinh” hay nhirng
cum tr twong tv 1a nhirng cum danh tir trong doi x&r dung thwong
xuyén trong cac hién phap. Ly do la vi vai tro cta hién phap la néu
ra nhirng dwong nét chinh cda luat phap, cung véi nhirng dinh ché
can ban ctia qudc gia. Bay tuy la mot van kién c6 tinh cac nén tang
(foundation) nhwng twong déi ngan gon. Trong khi do sw van hanh
clia mdt qudc gia doi hoi rat nhiéu luat phap di sau vao nhirng chi
tiét thwe dung va thudng xuyén doi hoéi sy déng gop cua nhirng
chuyén gia clia tirng l&nh virc. Chinh vi thé nhirng diéu khoan ngan
gon cda hién phap can phai dwoc khai trién thém bang nhirng séat
luat chi tiét hon. Biém then chot la tit ca moi sac luat déu khong thé
di ngwoc véi tinh than cua hién phap. Bay la mot quy luat duong
nhién dwoc chap nhan trong hé théng luat phap tai cac nuwéc dan
chu tay phuwong, ké tlr khi vi chanh an t6i cao phap vién Hoa Ky
Marshall tuyén xtr trong phién x& lich st¢ Marbury-v-Madison nam
1803, rang hién phap la luat phap can ban va téi thiwong. Tuy nhién,
mot quéc gia cham tién trén phwong dién dan chd nhw Viét Nam
chua cé quy luat can ban nay. Chinh vi thé diéu 49 cua ban dy thao
minh thj hi€én dinh héa quan diém nay cta thdm phan Marshall.

Tuy nhién, trong an ban 2017, t6i da tu chinh dy thao va ghi thay
vao do cum tir “s& dwoc moi vién quy dinh”. Ly do la vi tac gia cho
rang, nhirng tht tuc nay twong déi don gian, khéng can dén mot
sac luat bd sung, phirt tap mét thoi gian. Thém vao do, tu chinh nhw
thé sé gilp ban hién phap nang cao tinh doc lap clta lap phap va
kha thi lap tirc sau khi dwoc quéc hoi lap hi€n théng qua, ma khdng
can cho doi mét sac luat ti€p theo ctia qudc hoi lap phap.
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constitution may be amended to consider providing limits to this
privilege.

6. Particulars of forms of internal organization of each
chamber, internal voting and resumption of congressional sessions,
procedures to elect the presidents and deputy presidents of each
chamber, procedures for the congress to achieve its constitutional
responsibilities will be provided for by each of these chambers.

Commentary:

In the 2012 edition, the author wrote that the procedures to imple-
ment this responsibility of each chamber “will be provided for by
law”. The expression “will be provided for by law” or “in accordance
with law” or similar expressions are frequently used in constitutions.
The reason being the role of the constitution is to define the main
framework of the laws and the basic institutions of the nation. This,
despite the fact it is a foundation document, is a relatively short one.
Meanwhile, the operation of national affairs requires many legisla-
tions delving into practical details and needs the contributions of
experts in each sphere. Thus, the short provisions of the constitu-
tion need to be extrapolated into more detailed legislations. The key
point is that all these legislations must not be allowed to breach the
spirit of the constitution. This is a naturally accepted rule in the legal
system of all western democracies, since the time the Chief Jus-
tice of the US Supreme Court Marshall made his judgment in the
historic case of Marbury-v- Madison in 1803, that the constitution
is fundamental and supreme. However, a democratically backward
nation like Vietham does not yet have this fundamental rule. Thus
Article 49 of the draft constitution explicitly enshrines this view of
Chief Justice Marshall.

However, in this 2017 edition, | have amended the draft and written
instead the expression “will be determined by each chamber”. The
reason being, in the view of the author, that these procedures are
relatively simple, do not need legislations which are complex and
time-consuming. In addition, this amendment will improve the inde-
pendence of the legislature and immediate implementability of the
constitution once passed by a constitutional assembly, without the
need to wait for ensuing legislations from a legislative assembly.
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Tuy nhién, khi can thiét cac cum tlr “sé dwoc luat phap quy dinh”
hoac “theo luat phap quy dinh” hay nhirng cum tlr twong tw van can
phai duoc st dung.

7. Mdi thuwong nghi st hodc dan biéu déu c6 quyén dua ra
cac dv luat va trinh qua vién ctia minh truéc, trir tredng hop cac
dw luat lién hé dén thué hoac cac bién phap thu lgi tirc cho quéc gia
déu phai dé trinh va thong qua ha vién truéc.

Binh Luan:

Tai sao phai dé trinh ha vién tre¢c? Mot tha tuc phd thong tai cac
nuwéc dan chad theo truyén théng ciia Anh Quéc va Hoa Ky la nhirng
dv luat lién hé dén thu thué va cac nguon lgi térc chinh phud phai dé
trinh ha vién trwdc. Muc dinh cla thd tuc nay la thé hién tinh than
dan chd chan chinh nhat. Ly do la vi phan Ién cac ha vién duoc
bau clr pho thdng dau phi€u va s6 dan bi€u tvong xrng v&i dan sé
ang hd cho ho. Trong khi d6 thuwong vién di theo mot nguyén tac
twong déi khac. Mai tinh hodc thanh phd tryee thudce trung wong, bat
ké dan s6 déu duoc clr 2 thwong nghi st vao thwgng vién. Chinh
vi thé thwong vién dai dién cho tinh hoac cac thanh phé nhu la mot
thé ché, mot don vi hanh chanh va y niém triru twong vé quyén loi
clia dia phwong hon la nhirng con nguoi ca thé. Trong cudc twong
tranh bat tan gitka nhirng con ngwoi ca thé va cac don vi hanh
chanh nay, thi chlng ta phai dirng nghién vé phia con nguwoi ca thé.
Ha vién vi thé c6 tiém nang chinh tri nhiéu hon va moi luat I1é quan
trong nhat déu phai trinh cho ha vién truéc. Trong cac nwéc theo
ché do6 qudc hdi ché, thong thuong thu twdng phai la mot dan biéu
ha vién. Mot thuong nghi s khong thé trd thanh thi twdng duwoc.
Dw thdo nay mu6n nhan manh dén khia canh cong dan ca thé,
trong mot nén dan chu son tré nhu Viét Nam va buéc mot thuong
nght si, néu mudn dé trinh nhirng dv luat lién hé dén thu thué hoac
thu tai chinh ctia chinh pha, phai dé xuéat tir ha vién truéc, roi sau
dé néu duoc ha vién théng qua maéi Ién dén chinh vién cdia minh
sau. Biéu 26 (9) cling budc téng théng phai dé trinh triedc ha vién
nhirng dv luat phat xuat tr hanh phéap la ap dung ly 1€ nay.
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However, when necessary, expressions such as “will be provided
for by law” or “in accordance with law” or similar expressions will
still need to be used.

7. Each senator or representative has the right to propose
draft legislations and submit them to their own chamber first, except
draft legislations relative to taxes or measures raising revenue for
the country must be submitted to and passed by the House of Rep-
resentatives first.

Commentary:

Why draft legislations must be submitted to the House of Represen-
tatives first? A popular procedure in democracies under the English
and American tradition is that all revenue bills must be submitted
to the house first. The objective for this procedure is to reflect the
most genuine spirit of democracy. The reason being that mostly,
the lower houses are elected by popular votes and the number of
representatives corresponds to the proportion of voters supporting
them. Meanwhile the Senate follows a relatively different principle.
Each province or city under direct central control, regardless of their
population, can send 2 senators to the Senate. For that reason the
Senate represents provinces or cities as institutions, administrative
units and abstract ideas relative to local interests rather than the
individual persons. In the eternal struggle between the individuals
and these administrative units, we must lean towards the earlier.
Thus the lower house has more political potential. In nations based
on the parliamentary system, normally the prime-minister must be
a member of the lower house. A senator cannot become prime-min-
ister. This draft constitution wishes to give emphasis to the aspect
of individual citizens, in a young democracy like Vietnam and man-
dates a senator, if they wish to submit draft legislations relative to
taxation or revenue raising for government, must submit them to
the lower house first, and then, if passed by the lower house, can
submit them to their own chamber. Article 26 (9), also mandating
the president to submit to the lower house first all draft legislations
originating from the executive, applies this line of reasoning.
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DIEU 24
Thuong Vién:

1. Thuong Vién s& gdm 2 thwong nghi st tir méi tinh hodc
thanh phé truc thudc trung wong. Nhiém ky Thuong Vién la 6 nam.
M®bi thwong nghi sT s& cé mot phiéu.

2. Moi quyét dinh cla thwong vién chi cé hiéu lwc khi duoc
da s0 tuyét déi cac thwong nghi st hién dién théng qua.

Binh Luan:

MOt cac téng quat, nhin vao chiing ta nhan thay cac thwgng nghi st
sé tranh dau cho quyén lgi cta tinh hoac thanh ph6é ctia minh, trén
dién dan chinh tri toan qudc. Thém vao do, vi 1a mot tap thé, nén ho
hoat dong trén can ban da s6 phiéu cla tap thé. Muc tiéu chinh cta
ho la lam sao nhirng nhu cau cua tirng don vi dia phuvong ho dai
dién khong bi hy sinh mét cach vé ly, hoac bat cong, trong ti€n trinh
thanh lap hoac thi hanh cac chinh sach ctia quéc gia. D6 la nhirng
diéu phan I&n moi nguoi déu chap nhan trong mét ché doé dan cha
da nguyén. Tuy nhién tai sao nhiém ky clia cac thwong nghi sf lai la
6 nam thay vi 4 nam nhw cac ha nghi si?

Mu6n trd I1&i cau hdi nay ching ta phai di nguoc lai lich st sy phat
trién clia y niém dan chi. That vay khi nén dan chad hién dai bat dau
chédm né tai Anh Qudc thi quyén hanh chinh tri clia cac tho thuyén
va gi¢i binh dan (House of Commons) rét gi¢i han va nam noi ha
vién. Trong khi dé thi quy@én han ctia gi&i quy toc rat rong rai va ndm
noi thwong vién (House of Lords). Lic d6 tai Anh quéc va ngay ca
hém nay nhiém ky cac thanh vién ctia House of Lords la vo gi¢i han
vi ho sinh la quy toc va dwong nhién dugc vao thwong vién ngoi,
trlr nhirng trwo'ng hop can dai cé cac “quy téc subt doi” (life peers),
dwoc bd nhiém tlr hang ngd nhirng chinh tri gia tén tuéi da hwu tri
hoac nhirng khuén mat Ién khac ctia quéc gia. Cac chirc vu nay
sudt doi, nhwng khdng thé truyén lai cho con chau. Dan dan véi sy
phat huy ctia y niém dan chu thi thwong vién mat bét quyén hanh
va ha vién hau nhu ndm toan bé quyén Iwc chinh tri. Thwong Vién
Vuong Quéc Théng Nhat Anh bay gi chi con quyén lap phap giéi
han va dwoc coi nhw tdéa an chung quyét cudi cung clia cac phién
X phap ly ma thoi.
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ARTICLE 24
The Senate:

1. The Senate will comprise 2 senators from each Province
or city under direct central control. The term of office of the Senate
is 6 years. Each senator will have one vote.

2. All decisions of the Senate are effective only when passed
by the absolute majority of senators present.

Commentary:

As an overview, we can see that senators will fight for the interests
of their province or city, in the national political forum. In addition,
as a group, they operate on the basis a majority vote. Their main
objective is to ensure that the needs of the local units they rep-
resent are not unreasonably or unjustly sacrificed in the process
of national policy formulation or implementation. These points are
acceptable to the majority of the people in a pluralist democratic
regime. However, the question is why should the term of a senator
be 6 years in lieu of 4 years as the case is with representatives?

In order to address this question, we have to go back in history to
trace the development of the democratic ideal. Indeed, when mod-
ern democracy started in England, the political powers of labourers
and the common people (in the House of Commons) were very lim-
ited and lied within the above lower house. Meanwhile, the powers
of the aristocracy were extensive and lied in the House of Lords. At
that time in England and even today the term of office of members
of the House of Lords is unlimited because they were born as aris-
tocrats and are naturally entitled to sit in the upper house, except
for the life peers, appointed from the ranks of prominent politicians
in retirement or other outstanding figures of the nation. These later
positions are life long but not hereditary. Gradually with the devel-
opment of the democratic ideal, the upper house loses its powers
and the lower house ends up holding almost the totality of political
powers. The House of Lords of the United Kingdom now holds only
limited legislative powers and is considered merely the Court of
final jurisdiction of all litigation cases.
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Bén kia Bai Tay Duong, khi Hoa Ky von la moét thudc dia ctia Anh
Quéc tré nén doc lap, thi hién phap Hoa Ky cling thanh lap mot
thwong vién véi nhiém ky la 6 nam va ha vién v&i nhiém ky la 2
nam. Ly do bé mat, theo quan diém t0i, la vi cac ti€u bang nguyén
thay Hoa Ky da c6 mét treére khi lién bang dwgc hinh thanh, va moi
tiéu bang mudén co6 dai dién lau bén dé bao vé quyén loi cla tiéu
bang. Tuy nhién ly do thwc sw ctia nhiém ky vinh vién cta thwong
vién (nhu trwong hop Vwong Quéc Théng Nhat Anh) hoac dai hon
(nhu trvong hop Hoa Ky) la quyén lgi vi ky cua giai cap dwgc wu
dai. Tai Anh Qudc thi qua dé hiéu vi dé 1a moét xa hodi quan chil va
quy tdc quyén. Tuy nhién ngay ca tai Hoa Ky, vao th&i méi lap quéc
thi gigi dién chd cling chi la mot thir quy toc tan thoi hon va co
nhirng quan diém twong doi cap ti€n hon ma théi. Ban chat cta ho
van la mudn tao ra mot thwong vién c6 nhiém ky dai hon, dé cac dai
dién cuia giai cap ho c6 thé phan nao it bi anh hwdng clia nhirng sw
thay d6i, ma cap do theo ho nght, qua nhanh dwéi ap Iwc clia quan
chdng ngay mot gia tang tai ha vién. Nén nh& la phan Ién cac cha
dé cla hién phap Hoa Ky phat sanh tlr gi¢i dién chi giau cé.

Thé thi tai sao dw thado hi€n phap lai gitr nhiém ky thuong vién la
6 nam?

Cau tra loi 1a vi ching ta muén x&a hoéi phat trién mot cach thang
bang. That vay, theo thoi gian, tai cac nwéc dan chu tdy phwong,
thwong vién tré thanh “vién gia” (senior chamber) va dai dién cho
cac thé luc va khuynh huéng truyén théng, bao thi hon. Trong khi
dé ha vién tré thanh “vién tré” (junior chamber) dai dién cho cac thé
Iwc va khuynh huéng hién dai va cap ti€n hon.

Vién trén, vi nhiém ky dai hon, nén it bi ap lwc tr nhirng phe nhém
chinh tri c6 cac khuynh hwéng doan ky. Trong khi d6 ha vién vi
nhiém ky ngén hon nén twong d6i phai chdp nhan cac khuynh
huwéng doan ky hon.

Khi chung ta duyét xét quyén lgi cia mét dan toc, ching ta phai
thira nhan rang ca 2 géc canh bao tha va cép ti€én déu cé thé dong
g6p vao di san clia qudc gia va déu cé gia tri tich cwc. Chinh vi thé
sw duy tri mot thwong vién vai nhiém ky 1au hon ha vién lai la mét
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On the other side of the Atlantic, when the USA, a series of British
colonies, became independent, their federal constitution also es-
tablished a Senate with a term of office of 6 years and a house of
representative with a term of office of 2 years. The reason, prima
facie, in my view, is that the original American states had existed
before the federation was created and each state wanted to have
long term representation to protect the interests of the state. How-
ever, the true reason for the unlimited term of the upper house (in
the case of the United Kingdom) or a longer term of office of the
upper house (in the case of the USA) is the selfish interests of the
privileged class. In England, it would be easily understood because
it is @ monarchical society and aristocracy. However, even in the
USA, at the time of nation-creation, the landed gentry were a more
modern aristocracy and holding relatively more progressive views.
That's all. Deep in their nature, they still wanted to create an up-
per house with longer terms of office, so that the representatives
of their class could be less influenced by changes, whose speed,
according to them, was too fast under increasing pressure from the
people in the lower house. We should note that most fathers of the
US constitution originated from the wealthy landed gentry.

Then, why does the draft constitution keep the term of office of the
Senate at 6 years?

The answer is because we wish to keep social development on an
even keel. Indeed, with time, in Western democracies, the upper
house becomes the senior chamber and represents more tradition-
al and conservative forces and inclinations. Meanwhile, the lower
house becomes the junior chambers representing more modern
and progressive forces and inclinations.

The upper house, due to its longer term of office, is less susceptible
to political groups with short term political inclinations. Meanwhile,
the lower house, due to their shorter term of office, is relatively more
accepting of short term inclinations.

When we consider the interests of a nation, we must accept that
both conservative and progressive aspects can equally contribute
to the national legacy and are equally positive. Thus, the preserva-
tion of an upper house with longer term of office compared to the
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yéu t6 tich cwc, va co lgi cho ti€n trinh xay dwng xa hdi mot cach
chirng mwc va quan binh vé c& 2 mat 6n cd lan tri tan.

Trong &n ban 2012 cla sach nay, téi nham Ian rang, nhiém ky cta
ha vién Hoa Ky la 4 nam trong khi chi c6 2 nam. Bay la mot hoc hoi
ma&i clia t6i va xin thanh that céo 16i cing quy doc gia. Nhiém ky
nhu vay that qua ngan dén mdrc do béat ngo.

3. Tham quyén cua thwong vién bao gom:
(i) Duyét xét va thong qua cac dv luat ctia quéc hoi.

(ii) Phé chuan hoac phu quyét tinh trang tuyén chién
hoac viéc ky hoa wéc véi mot hay nhiéu quéc gia khac sau khi
dworc tdng thong dé nghi.

(iii) Phé Chuan hoac phu quyét dé nghi bd nhiém céac vi
tham phan Tai Cao Phap Vién va cac vi tham phan cac toa an thap
hon sau khi cac vi nay duwoc Tong Thong (trong treong hop T6i
Cao Phap Vién) hoac b6 trudng tw phap (trong tredng hop cac toa
an thap hon) dé ctr.

(iv) Phé chuan hoéac phl quyét dé nghi bo nhiém Théng
Doéc Ngan Hang Quéc Gia sau khi vi nay dwoc tong thong dé ctr.

(v) Phé Chuan hoac phd quyét dé nghi bd nhiém cac vi
B0 Trwdng hoac Tong Trwdng hodc cac chirc vu trong xirng trong
ndi cac chinh pht sau khi cac vi nay dwoc tong théng dé cir.

(vi) Phé chudn hoac phl quyét dé nghi bo nhiém cac vi
Tw Lénh Quéan Luc va Tu Lénh cac lwc lvgng canh sat hoac cong
an qudc gia sau khi cac vi nay duoc téng théng dé ctr.

(vii) Phé chuan hodac phl quyét dé nghi bd nhiém cac
thanh vién cta Hoi Bong Bau Clr Quéc Gia sau khi cac vi nay duoc
tong thong dé ctr.
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lower house becomes a positive element, and is beneficial to the
moderate and balanced process of social development, on both
aspects of reviewing the past and learning from new experiences.

In the 2012 edition of this book, | made a mistake that the term
of office of the US House of Representatives was 4 years when it
is only 2 years. This is a new thing for me to learn and | sincerely
apologize to readers for this mistake. Such a term of office is really
too short and surprisingly so.

3. The powers of the Senate include:
(i) Review and pass draft legislations of congress

(ii) Approve or veto declarations of war or peace treaties
with one or more nations as proposed by the President

(iii) Approve or veto proposals for appointment of jus-
tices of the Supreme Court and justices of lower courts, subsequent
to them being nominated by the president (in the case of the Su-
preme Court) or the minister for justice (in the case of lower courts)

(iv) Approve or veto proposals for the appointment of
the governor of the National Bank subsequent to them being nomi-
nated by the president

(v) Approve or veto proposals for the appointment of ju-
nior ministers or senior ministers or equivalent positions in the cab-
inet subsequent to them being nominated by the president

(vi) Approve or veto proposals for the appointment of
the commander of the armed forces or commander of national po-
lice forces subsequent to them being nominated by the president

(vii) Approve or veto proposals for the appointment of
the members of the National Electoral Commission subsequent to
them being nominated by the president
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Binh Luan:

Ngoai trach nhiém vé Iap phéap ra, thuwong vién trong cac qudc gia
dan cha, thuwong dugc xr dung nhw la mét co quan c6 tham quyén
gi¢i han va kiém soat nhirng tac dong ctia hanh phap (téng théng).
Ngoai quyén han cuta thwgng vién trong viéc phé chuan hodc phu
quyét viéc bé nhiém cac vién chirc cao cdp nhat clia qudc gia néu
trén, thi thwong vién ciia Hoa Ky va nhirng quéc gia chiu &nh huéng
Hoa Ky, con c6 quyén tré thanh co quan x&r an (impeachment tri-
bunal) téng thdng, sau khi ha vién quyét dinh truy t0 (prosecute)
tong théng vé cac tdi phan qudc, héi 16 hodc trong tdi dai hinh (high
crime) va ti€u hinh (misdemeanor). Tuy nhién, theo quan diém cua
toi, rat cac kinh nghiém impeachment hoac y dinh impeachment
tong thdng tai Hoa Ky (Nixon, Clinton), tai Phi Luat Tan (Estrada)
thi nhirng wu diém rat it trong khi nhtPng khuyét di€ém quéa nhiéu. Uu
diém nam & chd gi¢i han dwoc nhirng thai qua ctia mot hanh phap
khong biét tw ché va thiéu dao dirc. Tuy nhién khuyét diém I&n lao
l& impeachment théng thwong bi cac chinh tri gia chuyén nghiép lgi
dung va tranh gianh quyén luc. Hon nira, cac chinh tri gia khéng
dd cong tam dé x&r an. Cac diéu 30 va 46 vé quyén mién nhiém
clia hanh phap, trong duv thdo hién phép, theo t6i, la da qua du roi.
Nén chinh tri cla Viét Nam chwa du on dinh dé chap nhan nhirng
xao tron Ién lao nhu thé. Ngay ca khi ching ta dé dat dwgc mot sy
trwéng thanh vé chinh tri trong 50 nam nira, thi impeachment cling
khoéng han la mot diéu can thiét. Nhitng quan diém phap tri va da
nguyén trong hi€n phap, néu dwgc hién dinh héa mot cach nghiém
chinh ciing du dé bdo d&m cho mdt nén dan chd nghiém tuc roi.

Diéu 24 (3) (vi) twong déi di xa hon mot s6 qudc gia dan
chu hién gio, dé gi¢i han phan nao truyén thong quéa tén trong hanh
phap tai Viét Nam. Biéu 24 (3) (vi) minh thi giao cho thuong vién
quyén phé chuan dé nghi bd nhiém cac chirc vu vo cung quan trong
vé quéc phong va an ninh ndi bé nay, mét phan dé nang cao y thirc
dan chd clia céc gi¢i quan doi va cdong an, mot phan dé dan ching
y thirc dwgc sy quan trong ctia quan di€ém phan quyén trong hién
phap khi tac dong thirc té trén sy b6 nhiém cac chirc vu cé quyén
Iwc nhét. DT nhién diéu nay hoan toan khong di ngwoc lai véi tinh
than diéu 26(1) ctia du thao. Téng théng van la téng tw 1énh t6i cao
va mot khi dwoc bd nhiém céac vién chirc lién hé van phai nhan lénh
trec ti€p tr tong thong.
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Commentary:

In addition to its law making responsibility, in democratic countries,
the Senate is often used as an organ with power to limit and control
executive actions (the president). Besides the power of the Senate
in approving or vetoing the appointment of the above highest rank-
ing officials of the nation, the US Senate can become the impeach-
ment tribunal adjudicating on the guilt or otherwise of the president,
subsequent to the House of Representatives’ decision to prosecute
such president for treason, bribery, and other high crimes or misde-
meanours. However, in my view, drawing from impeachment experi-
ences in the USA (Nixon, Clinton), in the Philippines (Estrada) there
are very few advantages but too many disadvantages. Advantages
lie in the limiting the excesses of an immoral and uncontrollable ex-
ecutive. But the great disadvantage is that career politicians usually
exploit the circumstances and vie for power and influence. Further-
more, politicians are not impartial enough to adjudicate on legal
matters. Articles 30 and 46 relative to executive immunity, of the
draft constitution should be more than enough. Viethamese politics
is not yet sufficiently stable to tolerate such upheavals. Even after
we have achieved political maturity say in 50 years, impeachment
may still not be required. The concepts of rule of law and pluralism
in the constitution, if given adequate constitutional recognition, will
be sufficient to ensure an appropriate democratic system.

Article 24 (3) (vi) is a step relatively further compared to a
number of other democracies, in order to limit the tradition of too
much respect for the executive in Vietnam. Article 24 (3) (vi) explic-
itly confers on the Senate the power to approve the appointment of
extremely important positions in national defence and internal se-
curity, partly in order to promote awareness of democracy within the
ranks of the military and police, partly to raise popular awareness
relative to the concept of separation of powers when it is applicable
to the appointment of the most powerful positions in the nation. Of
course, this is in no way contrary to the spirit of Article 26 (1) of the
draft constitution. The president is still the commander-in-chief and
once appointed, these officials must still accept orders directly from
the president.
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4. Khi mot thwong nghi sT tir chirc hodac mat kha nang phuc
vu vi mot ly do khac, néu nhiém ky con lai hon 2 nam thi phai bau
clr b6 tlc riéng cho chirc vu nay, néu it hon 2 nam thi hanh phap
dia phwong sé bd nhiém nguai thay thé.

Binh luan:

Pay la mot diéu khoan c6 tinh thwc té€. DI nhién néu phan con lai
nhiém ky twong déi dai thi nguyén tac dan cha can duwoc ap dung
triét dé va mot cudc bau cr bo tic phai dwoc té6 chirc dé thay
thé&. Tuy nhién, néu phan con lai nhiém ky ngan, thi hanh phap dia
phuong (ttre tinh trdng hodc thi trwdng) cé thé bd nhiém nguoi
thay thé hau tiét kiém cong quy vi du sao thwgng nghi sTla ngudi
dai dién cho quyén lgi dia phuong.

DIEU 25
Ha Vién:

1. Ha Vién gdbm céac dan biéu duwoc bau tlr cac don vi tranh
clr don danh va cac dan biéu dwoc bau theo danh sach chinh dang
theo Chuong VI. S6 dan bi€u bau theo danh sach gap 2 lan sé dan
biéu bau theo don danh. Nhiém ky Ha Vién la 4 nAm. Méi dan biéu
c6 mot phiéu.

Binh Luan:

Khi ching ta doc diéu nay cung chung véi diéu 41 (2) vé ché do
bau ctr, ching ta sé thdy néu dan s6 Viét Nam bay gio khoang 92,7
triéu (2016) va on dinh trong twong lai khoang 100 triéu nguoi, thi
s6 don vi tranh clr vao ha vién theo don danh sé la khoang 200 don
vi trén toan quéc vi m6i don vi c6 khoang 500,000 dan. Thém vao
d6 chuing ta sé c6 400 dan biéu theo danh sach cac dang phai. Nhw
vay la v&i dan s6 100 trieu qubc hoi trung wong sé cé khoang 600
dan biéu ha vién. Chuong VI clia dy thao va Ii binh luan sé giai
thich r& hon vé phwong phap an dinh s6 don vi tranh ct, thé thirc
bau ctr ph6i hop gitra 2 phwong phap “first past the post” va “pro-
portional representation” va nhitng wu diém clia phwong phap nay.

3 143, 2o



Du Thao HIEN PHAP VIET NAM

4. When a senator resigns or loses the capacity to serve
due to another reason, if the balance of the term is more than 2
years, there shall be a by-election to fill this position, if less than 2
years, the local executive shall appoint a replacement.

Commentary:

This is a practical provision. Obviously if the balance of the term
of office is relatively long, the democratic principle must be strictly
applied and a by-election must be held to find a replacement. How-
ever, if the balance is short, the local executive (provincial chief or
mayor) may appoint a replacement in order to save finance be-
cause after all a senator represents the interests of the locality.

ARTICLE 25
The House of Representatives

1. The House of Representatives comprises representa-
tives elected from individual candidate electorates and represen-
tatives elected from party lists pursuant to Chapter VI. The number
of representatives from the lists shall be twice the number of those
individually elected. The term of office of the House of Representa-
tives is 4 years. Each representative has one vote.

Commentary:

When we read this article together with article 41 (2) relative to
the voting regime, we shall see that if the population in Vietnam is
now estimated at 92.7 millions (2016) and will stabilize in future at
around 100 millions, then the number of electorates for the house
shall be about 200 in the whole country because each electorate
shall have about 500,000 people. In addition we shall have 400 rep-
resentatives from the party lists. Thus with a population of 100 mil-
lions, the national congress shall have about 600 members of the
lower house. Chapter VI of the draft and commentaries will explain
more clearly methods to determine the number of electorates, the
election method combining “first past the post” and “proportional
representation” and advantages and disadvantages of such meth-
od.
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2. Moi dv luat phai duoc ha vién théng qua bang da sd
tuyét doi dan bi€u hop va trong vong 8 tuan sau do phai chuyén lén
thwong vién dé phé chuan.

3. M6t dw luat khdng can dwoc thuong vién phé chuén néu
thwong vién khong xét dén trong vong 8 tuan, hoac néu thuong
vién tlr chdi khong phé chuan va ha vién thong qua lan thi 2 véi
da s6 it nhat 2/3 dan bi€u hién dién. Trong 2 tre&ng hop nay thi dw
luat phai dwoc chuyén truc ti€p 1én téng thong trong vong 8 tuan dé
ky phé chuan hoac phl quyét. Néu téng thdng phl quyét thi phai
g&i trd lai ha vién trong vong 8 tuan, kem theo mét van ban nai Ién
nhirng bat dong y ki€n ctia minh. Trong trwd’ng hop nay néu ha vién
thong qua lan th&r 3 v&i da s6 it nhat 1a 34 dan biéu hién dién thi dw
luat dwong nhién tre thanh luat. Néu tong thong khong gdi lai ha
vién du luat trong vong 8 tuan khi nhan duoc nhu quy dinh & trén
thi dv luat cling duwong nhién tré thanh luat.

4. Ha vién c6 thé dé xwdng va thong qua tat ca cac dy luat
trén tat cd moi lanh vuwc thuéc tham quyén ctia minh nhw quy dinh
trong chwong V cua hién phap.

Binh Luan:

biéu 25 (3) ndi Ién mot cach tron ven quyén luc 1én lao cla
ha vién trén binh dién lap phap. Biéu khoan nay, trudc hét, gidi
han kha nang pht quyét y chi clia ha vién b&i thwong vién va téng
thdng, dong thoi cho phép ha vién duoc quyén tuyét déi lap phap
néu van dong dwoc % dan bi€u hién dién.

Tai sao ha vién lai co6 quyén I&én lao nhuw vay trén phuong dién lap
phap? Cau trd I&vi la vi 2 ly do chinh:

Thir nhét 1ap phap la quyén tuy khdng hao nhoang bang hanh phap,
hoac ngay ca tu phap, nhwng lai la nén tang va c6 hau qua lau bén
nhat, vi lap phap chinh la dac can ban cho trat tw xa hoi vé lau vé
dai. Hanh phap chi thi hanh cac nguyén téc |ap phap duva ra va tw
phap chi ap dung luat phap va diéu chinh nhirng géc canh truc trac
khi xay ra ma thoi.
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2. All draft legislations must be passed by the house of rep-
resentative with the absolute majority of the representatives present
and must be submitted subsequently to the Senate for approval.

3. Adraft legislation no longer needs approval of the Senate
if the Senate does not consider it within 8 weeks, or if the Senate
refuses to approve and the House of Representatives approves the
second time with a majority of at least 2/3 of the representative in
attendance. In both situations the draft legislation must be submit-
ted directly to the president within 8 weeks to approve or veto. If
the president vetoes, then it must be returned to the house within
8 weeks, together with a written advice expressing the president’s
dissenting view. In this situation, if the house approves the draft
legislation for the third time with a majority of at least 3 of the rep-
resentatives attending, then the draft legislation will automatically
become law. If the president does not return the draft legislation
to the house within 8 weeks after receiving it as defined above, the
draft legislation will also automatically become law.

4. The House of Representatives can initiate and pass all
draft legislations in all areas within its jurisdiction as defined in
Chapter V of the constitution.

Commentary:

Article 25 (3) expresses, in its entirety, the huge power of
the lower house in the sphere of law making. This article, first, limits
the ability to dismiss the will of the lower house by the Senate and
president, and at the same time allows the lower house absolute
law making power if it can mobilize % of the representatives pres-
ent.

Why should the lower house have such enormous power in the
sphere of law making? The answer lies in 2 main reasons:

First, legislative power may not be as showy as executive power or
indeed as judicial power, but it is fundamental and results in lasting
consequences, because it is the legislature which lays the founda-
tion for social orders in the long term. The executive only puts into
effect the principles enacted by the legislature and the judiciary only
applies the laws and regulates any dysfunctions when they occur.
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Th nhi la vi ha vién, nhat la theo 16i bau clr dwgc dé nghi trong
ban du thao hién phéap, la co quan c6 tinh cach dai dién cho y dan
nhay bén va trung thuc nhat. 34 s6 dan bi€u sé thé hién y mudn clia
% dan s6 bau cho ho. Trong khi dé thi tw phap hoan toan khéng do
dan bau, con hanh phap thi théng thudng chi can da s6 qua ban
la da.

Chinh vi cac ly do d6 ma ching ta phai gi¢i han quyén phi quyét
clia thuong vién & mirc do 8 tuan (néu khong giao trd mot duw luat
cho ha vién) va 2/3 sb dan biéu co6 thé khong can sw dong y cua
thuong vién. Quyén phi quyét y chi hanh phap twong déi @ mdc do
cao hon la 8 tuan (néu khong giao tra) va % s6 dan biéu.

Tai sao s phan biét gitra 2/3 cho thuong vién va % cho téng théng?
Ly do khdng phai vi chirc vu téng thdng c6 uy thé hon thwong vién,
ma vi thuong vién va ha vién ciing mot co ché la quéc hoi. Y niém
phan quyén chi ap dung & mirc do twong doi. Trong khi d6 chirc vu
hanh phap va quéc hdi la 2 co ché khac nhau, c6t tru cho y niém
phan quyén, va y niém nay phai dwgc ap dung triét dé hon.

Khi doc dén chwong V cla du thao hién phap, ching ta méi nhin
thay quyén luwc bao trum cutia lap phap mot cach truc ti€p va ha vién
mot cach gian tiép.

5. Khi mot dan biéu déc ctr tir danh sach chinh dang tur
chirc hoac méat kha nang phuc vu vi moét ly do khac, chinh dang do
b6 nhiém nguoi thay thé.

6. Khi mot dan biéu dac clr tir mdt don vi tranh ¢ tlr chire
hoac mat kha nang phuc vu vi moét ly do khac, néu nhiém ky con
lai hon 2 nam thi phai bau ctr b6 tdc. Néu it hon 2 nam thi c6 hai
treong hop: Mot la chinh dang lién hé sé bo nhiém nguoi thay thé
trong trwdng hop dan bi€u cha chinh dang. Hai la hanh phap dia
phurong sé bd nhiém nguwdi thay thé trong trieong hop dan biéu déc
lap.

3 147, -



Du Thao HIEN PHAP VIET NAM

Second, the lower house, especially when elected as proposed in
the draft constitution, is the organ representing the will of the people
which is most sensitive and truthful. % of the members of the lower
house represents the will of 3% of the people who voted for them.
Meanwhile, the judiciary is totally unelected and the executive is
normally elected by a majority of over 50%.

For those reasons, we must limit the power of vetoing of the Sen-
ate at 8 weeks (if it does not return a draft legislation to the house)
and a majority of 2/3 of the members of the house can override a
possible Senate rejection. The power to override the will of the ex-
ecutive is more stringent at 8 weeks (if not returned) and with 3 of
the number of members of the house.

Why the distinction between 2/3 for the Senate and % for the pres-
ident? The reason is not because the president is more prestigious
than the Senate, but because both the Senate and the house be-
long to the same institution which is congress. The concept of sepa-
ration of power is applicable here at a relative level. Meanwhile, the
executive and the congress are 2 different institutions, pillars of the
concept of separation of powers, and such concept must be more
strictly applied.

When we read chapter V of the draft constitution, we shall see di-
rectly the all-encompassing power of the legislature and indirectly
that of the lower house.

5. When a representative elected from a party list resigns or
loses the ability to serve for any other reason, the relevant party will
appoint a replacement.

6. When a representative elected from an electorate resigns
or loses the ability to serve for any other reason, if the balance of
the term of office exceeds 2 years, there must be a by-election. If
it is lesser than 2 years, there are 2 circumstances: first, if the rep-
resentative belongs to a political party, then this political party will
appoint a replacement. Second, the local executive will appoint a
replacement in the case of an independent representative.
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Binh luan:

Cac diéu trén la nhirng diéu lién hé dén thu tuc binh thwong dé dién
khuyét nhan su trong khi ch& doi mot cudc bau clr chinh thire.

CHUONG III:
Nganh Hanh Phap Tai Trung Uong.

DIEU 26
Tham quyén hanh phap:

Téat cA moi quyén hanh phap trung wong ctia quéc gia duoc Oy thac
cho Tong Thong. Tong thong c6 cac trach nhiém va quyén han nhw
sau:

1. La nguyén thu quéc gia, tong tw 1énh t6i cao quan lyc va
cac lwc lwgng an ninh.

Binh Luan:

Pay chinh la trong tdm clia quan diém tong thong ché theo hé
théng cua hién phap Hoa Ky. C6 nhiéu chirc vu téng théng khdng
thudc téng théng ché nhu An Do va Tan Gia Ba chang han (thudc
qudc hdi ché). Trong nhirng trrong hop nhw thé thi vi tdng thdng la
nguyén tha qudc gia, nhwng chi gitr nhirng nhiém vu co6 tinh cach
|é lac hinh thirc, ma khong c6 thic quy@n hanh phap. Quyén hanh
phap ndm noi tha twéng va mot ndi cac gdm nhirng dan biéu dugc
lam bd trwdng. Chirc vu tong théng tai Phap thi theo mot mé thirc
hén hgp. Téng thdng la téng tw Iénh quan luc va co thé dong chi
toa ndi cac véi tha twéng. Tuy nhién néu tha twéng thudéc moét dang
phai khac véi tong théng va c6 da s6 trong qudc hdi, thi trong tinh
trang “chung cu” (co-habitation) nay, tong théng sé twong doi l1ép
vé, vi thi twéng cé anh hudng manh hon dbi véi ndi cac. Tai Nga
S6 thi tong thng m&i thue sw ¢ quyén hanh phap. Thu twéng do
tong thong bé nhiém va vi hé thong ctia Nga khdng c6 pho tong
thdng nén chirc vu tha twéng mot phan nao 1ap khoang trong nay.
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Commentary:

The above provisions are normal procedural provisions for person-
nel replacements pending an official election.

CHAPTER lll:
The central executive.

ARTICLE 26
The powers of the executive:

All executive central executive powers are entrusted in the presi-
dent. The president has the following responsibilities and powers:

1. He is the head of state, commander-in-chief of the armed
forces and security forces.

Commentary:

This is the essence of the concept of the presidential system of
government pursuant to the Us constitution. There are presidential
positions not belonging to a presidential system such as in India or
Singapore (pertaining to the parliamentary system). In these situ-
ations the presidents are head of state, but only hold responsibil-
ities of a formal ceremonial nature, without real executive power.
Executive power lies with the prime-minister and a cabinet com-
prising members of parliament appointed as ministers. The position
of French president follows a combined system. The president is
commander-in-chief of the armed forces and co-chairs the cabi-
net with the prime-minister. However, if the prime-minister belongs
to a party other than that of the president and such party controls
the majority of parliament, then in this situation of co-habitation,
the president will hold a weaker hand because the prime-minis-
ter will have greater influence in cabinet. In Russia, the president
has real executive power. The prime-minister was appointed by the
president and because the Russian system does not provide for a
vice-president, the position of prime-minister to some extent fills in
the gap.
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Ban dw thao hién phap chl trwong mot hanh phap dwoc b6 sung
manh hon, bang cach kh&ng dinh réng téng théng khéng nhirng la
tong tw 1énh téi cao quan lwc ma con la tdng tw 1énh t6i cao cac lwc
lwgng an ninh nhw canh séat va cong an. Muc dich khdng nhirng la
ngan ngwra cac tinh trang phe nhém quyén luc chia ré cac luc lwgng
vl trang trong qudc gia, von la nguy co cla cac cudc dao chanh,
cuwdp chinh quyén hoac ndi loan tai cac dia phwong, ma dong thoi
con dem cac nhém vo trang nay dac truc ti€p dwdi sw diéu dong
clia mot nguyén thd quéc gia do dan bau ra, theo ding quan diém
cla cwu téng thdng thir ba clia Hoa Ky la Thomas Jefferson rang:
cac lwc lwgng vii trang phai tuyét doéi phuc tung mot chinh quyén
dan sy (“ Tat cad moi nha chi huy quan sy déu phai phuc ting ménh
Iénh cap trén dan su™”).

Tinh trang dat nwdc clia chiing ta trong giai doan chuyén ti€p tir doc
tai dén dan chi sé la mot thye trang vO cung phire tap, vi nhirng
mau thuan co6 tinh cach lich str. Néu khéng c6 mét hanh phap manh
mé&, chang ta sé& thdy sw tréi day cta nhirng mau thuan gitra Nam
va Béac, Thwong va Kinh, chinh quyén dan su va quan doi, Trung
Uong va cac bPia Phuong, mau thuan gitra cac ton giao tranh gianh
anh hwdéng, trong mot méi trwdng chinh tri cdi m& nhwng khéng
con bi sy khdng ché cla mot quyén lwc doc tai. Nghich luan clta
chung ta la: dan téc ching ta khéng con sw chon lya nao ngoai xuc
ti€n tién trinh dan chd héa nhanh chéng, dé khai phdéng cho tiém
ndng sang tao cla dan tdc, hau bat kip cac qudc gia khac trén thé
gi®i. Tuy nhién, tién trinh dan chd héa nay phai dwoc diéu nghién
k§ cang, va nghiém chinh dé tranh tinh trang hon loan chinh tri nguy
hiém, c6 thé dwa dén tinh trang quan doi phai can thiép dé 6n dinh
chinh trwong. Néu trwong hgp nay xay ra, va cac gi¢i tvéng lanh
quan doi khong biét tw ché, thi dan tdc chdng ta sé chuyén tlr mot
ché dd doc tai dang tri, sang mot ché dé quan phiét hoac khuynh ta
hoac khong lién két.

2. Ky d€é phé chuan hoac phl quyét cac dw luat duwoc quéc
hoi thong qua. Trong tredng hop pht quyét, tong thong phai gadi tra
lai qudc hoi du luat kem theo mot van ban néi Ién nhirng bat dong
y ki€n ctia minh. Nhwng néu ca 2 vién cua qudc hoi moét lan nira
thong qua véi ty sd it nhat 2/3 cla thanh vién hién dién moi vién,
ho&c néu ha vién thong qua vaéi ty so it nhat 34 dan bi€u hién dién,
thi dw luat dwong nhién c6 hiéu luc va tré thanh luat. Trong trwong
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The draft constitution proposes a more consolidated executive, by
affirming that the president is not only commander-in-chief of the
armed forces but also commander-in-chief of security forces as well
such as the police and public security forces. The aim is not only
to prevent situations where power interest groups sowing divisions
among armed sections within the nation, bringing about coups
d’état, seizures of power or local rebellions , but also to bring these
armed sections to place them directly under the command of the
head of state directly elected by the people, strictly in accordance
with the views of the then Third President of the USA Thomas Jef-
ferson that: all armed forces must absolutely obey the command of
a civilian government (“No military commander should be so placed
as to have no civil superior”.)

The situation with our country in this period of transition from dic-
tatorship to democracy is fraught with complexity due to historical
conflicts. Without a strong executive, we shall witness the rise of
conflicts between South and North, the Montagnard minorities and
Kinh majority, civilian governments and the army, the central gov-
ernment and local authorities, conflicts between religions vying for
influence, in a political milieu which is open and no longer controlled
by a dictatorial regime. Our dilemma is: our country has no alter-
native but to proceed speedily with the democratization process, to
liberate the creative potential of our people, in order to catch up with
other nations of the world. However, this democratization process
needs to be carefully and justly engineered in order to avoid the
state of dangerous political anarchy, leading to a situation where
the army had to intervene to restore stability to the political milieu. If
this happens and military commanders failed to exercise self-con-
trol, the nation will move from a regime of single party dictatorship
to one of military dictatorship of either leftist or non-aligned tenden-
cies.

2. Sign into law or veto all draft legislations passed by Con-
gress. In the case of a veto, the president must return the draft
legislation together with a written statement expressing dissenting
views. But if both chambers of Congress once again pass such
draft legislation with a majority of at least 2/3 of the members pres-
ent in each chamber, or if the lower house passes with a majori-
ty of at least 3 of representatives present, such draft legislation
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hop mét du luat khéng dwoc téng théng géi tra lai trong vong 8
tuan thi dwong nhién c6 hiéu lwc va tré thanh luat.

Binh Luan:

Quyén phu quyét mot du luat ctia quéc hdi dwa ra la modt quyén can
ban ntra cta tong thong ché, quy dinh twong quan cda hanh phap
doi voi lap phap. Mac du ban du thao nay trén nguyén tac theo
truyén théng tong théng ché clia Hoa Ky, nhwng chi trvong di xa
hon mot buéc & diém then chét la chuyén quyén Iwc 1ap phap tuyét
déi khéng phai cho qudc hdi mét cach téng quat, ma cho 3% s6 dan
bi€u hién dién trong ha vién. Ly do chinh la vi ha vién mé&i that sy
la “vién chia ngwoi dan binh thuwong nhat” va déng thoi thé hién mot
cach nhay bén nhat y dan. bac trong tam vao ha vién théng thuong
la mot nét chinh cta qudc hoi ché. Tuy nhién theo quan diém cla
t0i, c6 thé dwoc xir dung mot cach khéo léo noi day, dé lam tang
pham chat cho mé hinh tdng théng ché ma chiing ta theo dudi.
Quyén ph quyét cuia tdng théng ciing bi nhirng gi¢i han twong doi
thong thudng khac, nhw 8 tuan phai géi tra lai, hoac lwdng vién co
thé wu thang quyén phi quyét nay véi da so it nhat 2/3 moi vién.

Cling nhw nhiéu hién phap clia cac qudc gia cap ti€én, mac dau
chiing ta chon mo thirc tdng théng ché, nhwng ching ta khong
bat budc phai clrng nhac trong md thirc nguyén thiy ctia Hoa Ky.
Chung ta c6 thé linh dong tlly nghi ap dung bat ct nhirng wu diém
nao clia qudc hdi ché, ma ching ta cam thay phu hop, hodc co6 thé
dong gop tich cwe cho mai treong chinh tri Viét Nam.

3. Cong bb tinh trang thiét quan luat sau khi da dwoc qudc
hoi phé chuén véi ty sd it nhat % thanh vién ctia moi vién va sau khi
da dugc Toi Cao Phap Vién thong qua trong mot phién xt& chinh
thirc toan vién. Tinh trang thié€t quan luat khéng thé kéo dai hon 12
thang va khong thé vuwot qua nhiém ky téng thong.

Binh Luan:

Thiét quan luat (martial law) la mét tinh trang khan treong, thong
thuwdng duoc cong bo trong hoan canh chién tranh, hodc nguy nan
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will automatically be effective and become law. In cases where the
president does not return the draft legislation within 8 weeks, it will
automatically take effect and become law.

Commentary:

The right to veto a draft legislation submitted by Congress consti-
tutes another basic right of the presidential regime which defines
the relationship between the executive and the legislature. Although
this draft constitution, in principle adopts the American presidential
system, it goes further in one crucial respect in that it transfers ab-
solute legislative power not to Congress as a whole, but to % of the
representatives present in the lower house. The reason being it is
the lower house which is “the chamber of the most ordinary peo-
ple” and at the same time most sensitive to the will of the people.
Emphasis on the lower house normally is an essential character-
istic of the parliamentary system. But in my view, it can be utilized
skilfully here to add more quality to the presidential system that we
advocate for. Presidential veto is also subjected to other relatively
normal limitations, such as 8 weeks to return, or the fact that both
chambers of Congress can prevail over a veto with a majority of at
least 2/3 of each chamber.

Similar to the constitutions of advanced nations, although we
choose the presidential system, we are not bound to be inflexible
within the original American model. With flexibility, we can make
use of any aspects offered by the parliamentary system that we
consider appropriate or beneficial to the body politic of Vietham.

3. To declare martial law after it has been ratified by at least
% of members of each chamber of congress and after it has been
approved by the Supreme Court in an official full session. The state
of martial law cannot last longer than 12 months and cannot exceed
the presidential term of office.

Commentary:

Martial law is a state of emergency, normally declared in circum-
stances of war or imminent danger to the existence of the state.
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dén sy ton vong cla qudc gia. Trong tinh hudéng nay thi tuy theo
mdrc do khan treong, quan dodi cé thé ndm quyén diéu hanh quéc
gia, cac luat |Ié thong thuwdng clia cac co clu dan su dwoc thay thé
bang quan luat va cac tda an quan su cé thé thay thé cac toa an
dan sw. Vi tong thong la téng tw Iénh quan lwc va cac lwc lwong
an ninh, canh sat va céng an, nén mét khi tinh trang thiét quan luat
dwoc ban hanh, tong thdng sé chi huy truc ti€p cac don vi vé trang
va chi con hanh phap 1a ndm quyén tuyét déi. Lap phap va tu phap
hau nhw tam ngwng hoat dong va quan diém phan quyén khéng
con ap dung nira. Chinh vi thé téng thong khong thé dwoc quyén
don phuwong ban hanh tinh trang thiét quan luat dwoc, ma can phai
c6 su phé chuan clia cac co ché doc lap khac. Bong thoi dé€ tranh
tinh trang mdt dang phai hay mot lién minh dang phai khéng ché
chinh tredng, bang cach ban hanh 1énh thiét quan luat, ban dv thao
dé nghi moét da so it nhat 34 thanh vién cua lwdng vién qudc hdi va
da so tham phan t6i cao phap vién phé chuan tinh trang nay trwéc
khi tong thong cé thé ban hanh. Thém vao dé, gi¢i han tinh trang
nay trong vong 12 thang va trong vong nhiém ky ctia hanh phéap la
nhirng gi¢i han can thiét dé tranh hiém hoa doc tai.

Vi ban chat phi dan chu cta thiét quan luat, mgt trong nhirng chon
Iwa nghiém chinh cda ching ta la hily bé quyén ban hanh tinh trang
nay hoan toan. Khi soan mot hién phap trong twong lai, ching ta
phai xét dén su chon lwa nay.

4. C6 dac quyén an xa.

5. B6 nhiém cac thanh vién ctia ndi cac chinh phu.

6. Chu toa cac phién hop ctia ndi cac.

7. B6 nhiém va cach chirc ngudi gilk cac chirc vu dan sw va
guan su trong chinh quyén theo luat dinh.

Binh Luan:

An xa la mot dic quyén clia vi nguyén thi quéc gia. Trong thé ché
lién bang (federal) nhi Hoa Ky chéng han thi cac théng déc cac
ti€éu bang cé thé cé quyén an xa doi voi nhirng toi hinh su theo luat
tiéu bang. Tong thong c6 quyén an xa déi vai cac toi hinh sw lién
bang. Trong mot thé ché don quyén nhw Viét Nam, thi chi c6 mot
hé thdng hinh luat dé la hinh luat clia trung wong (xem cac diéu
35, 36 va 37(4) cla dw thao hién phap) va téng théng la nguoi duy
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In these circumstances, depending on the level of emergency, the
army may hold power to govern, usual laws of civil bodies may
be replaced by military laws and military courts may replace civ-
il courts. Because the president is the commander-in-chief of the
armed forces and security forces, police and public security, when
martial law is declared, the president will directly command the
armed forces and only the executive will hold absolute power. The
legislature and judiciary effectively cease to operate and the con-
cept of separation of powers will no longer apply. For that very rea-
son the president has no right to unilaterally declare martial law,
but needs the ratification of other independent organs. At the same
time, in order to prevent a situation where a political party or alli-
ance of political parties holding sway over the body politic, by dec-
laration of martial law, this draft constitution proposes a majority of
at least 3 of each chamber of congress together with the majority
of justices of the Supreme Court ratifying before the president can
declare it. In addition, limiting this state of affair to 12 months and
within the term of office of the executive is necessary to prevent the
risk of dictatorship.

Due to the undemocratic nature of martial law, one of the serious op-
tions before us is to abolish the right to declare it altogether. When
drafting a constitution of the future, we must consider this option.

4. The right to pardon

5. To appoint members of cabinet

6. To chair meetings of cabinet

7. To appoint and dismiss holders of civil and military posi-
tions in accordance with law.

Commentary:

To grant a pardon is a privilege of the head of state. In the federal
system such as the USA, state governors have the right to pardon
relative to criminal offences according to state laws. The president
has the right to pardon relative to federal criminal offences. In a uni-
tary regime such as Vietnam, there is only one criminal law system,
that is the one of the central government (see articles 35, 36 and
37(4) of the draft constitution) and the president is the only person
with the right to pardon. Our issues are: what is the right to pardon?
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nhat cé quyén an xa. Cac van dé chang ta phai néu ra la: quyén an
xa la quyén gi? Gi¢i han cta né la gi? Trong hoan canh Viét Nam
can phai hién dinh héa nhirng gi&i han rd rét dé tranh tinh trang lam
dung hay khéng?

Quyén an xa rat I1on lao. D6 la quyén tha bong cho mét ca nhan
sép stra bi truy t6, dang bi truy t6 hodc da bi két an vé mét tdi hinh
luat. Bac quyén nay la mot dac quyén tuyét dbi va khong gi¢i han
nao ngoai cong luan ca. Nhirng vi nguyén tht quéc gia hanh xtr cac
guyén nay rat de dat, vi ho sg céng luan anh hwéng dén uy tin cha
ho. Dé tra i van nan trong tinh trang cta nuwéc ta cd nén hién dinh
héa cac gi¢i han rd rét dé tranh sw lam dung hay khoéng, thi cau
tra 1&i tay thudc vao mirc do tin twdng vao trinh do trwdng thanh
vé dan chu cua cac chinh tri gia clia chidng ta t¢i mirc d6 nao. Néu
chuwa du thi diéu 26(4) phai tu chinh lai nhu sau “Cé dac quyén an
xa trong nhirng muc tiéu nhan dao va vi quyén lgi quéc gia.”

M6t trong nhitng ly do chinh ctia dic quy@n nay la 1ap luan rang:
mot ché do phap tri du c6 tét bao nhiéu bao nhiéu, cling khong thé
nao dem lai cong ly tuyét déi. Quyén an xa ctia vi nguyén tht quéc
gia c6 thé vuwot |1én trén ti€n trinh phap tri binh thwong, dé lam cho
x& hoi hoan chinh hon. Tuy nhién néu chdng ta can nhac wu va
khuyét diém ma thdy dic quyén nay dé bi lam dung, vi nhitng ly
do chinh tri hoac ca nhan, thi mot sy chon Iwa khac la hily bé dac
guyén nay va chap nhan tién trinh phap tri clia tda an mot cach
tuyét doi.

B6 nhiém cac thanh vién ndi cac cta chinh phl: day la mot nét
chinh cla téng théng ché. Gi¢i han can thiét ctia n6 nam tai cac
diéu 24 (3) (v) va 37 (17). Trai v&i qudc hdi ché, trong truyén théng
tong théng ché, tng thong c6 quyén b6 nhiém céc thanh vién cla
noi cac tlr bén ngoai quéc hdi. Néu tong thong bd nhiém mot thanh
vién clia ndi cac tir trong quoéc hoi, thi vi nay phai tlr chirc dan biéu
hodc thwong nghi sT trwedc khi nham chike. Ly do la vi nguyén tac
phan quyén rd rét gitta hanh phap va lap phap. Gi¢i han cua diéu
24 (3) (v) la mét nguyén téc théng thudrng dwoc ap dung trong téng
thdng ché twong tw nhw Hoa Ky. D6 la s b6 nhiém phai duoc sy
phé chuan cta Thwong vién.
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What are its limitations? In the circumstances of Vietnam, is there
a need to give constitutional recognition to limitations in order to
avoid abuse of power?

The right to pardon is huge. That is the right to forgive an individual
about to be prosecuted, who is being prosecuted or who is already
convicted of a criminal offence. This privilege is an absolute privi-
lege and there is no limit to it except by public opinion. Heads of
state who exercise this power are very cautious because they fear
that public opinion may affect their credentials. To address the issue
whether in the circumstances of our country, should we give con-
stitutional recognition to clear limits in order to avoid abuse, such
answer depends on our faith in the democratic maturity of our pol-
iticians. If there is no sufficient maturity then Article 26(4) must be
amended to read “The right to pardon with a view to humanitarian
objectives and in the national interest.”

One of the main justifications for this privilege is the argument that:
even an almost perfect system of rule of law will not bring about
absolute justice. The right to pardon of the head of state may tran-
scend the normal judicial process, in order to bring about a better
society. However, if we weigh all the pros and cons and conclude
that such privilege can easily be abused for political or personal
reasons, then another choice is to abolish this power and accept
the judicial process of the courts absolutely.

To appoint members of government cabinet: this is a key aspect
of the presidential system. Necessary limitations to it lie in articles
24(3) (v) and 37 (17). Contrary to the parliamentary system, in the
presidential tradition, the president has the power to appoint mem-
bers of the cabinet from outside of congress. If the president ap-
points a member from the congress, this appointee must resign
their position as a representative or senator before taking up the
position in cabinet. The reason lies with the clear principle of sep-
aration of powers between the executive and legislative branches.
Limitations in article 24 (3) (v) pertain to a principle commonly ap-
plied in a presidential system similar to that of the USA. This is an
appointment requiring the approval of the Senate.
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Né&u déi 1ap ndm da sd trong thuong vién thi dwong nhién hanh
phap phai thwong thuyét va dung hoa & nhiéu diém, trwdc khi co
thé thanh lap ndi cac. Tuy tha tuc nay cé gay nhiéu tré ngai hoac
doi khi phirc tap khé khan, nhwng dé chinh la yéu tinh ciia moét xa
héi dan cha, va quyén hanh phap trong xa hoi nay khéng cé y nghia
tuyét déi nhu hanh phap trong mét ché dé doc tai. Tuy nhién gidi
han clia diéu 37 (17) la mét gi¢i han dac thu ctia dw thao hién phap,
ma t6i cho la quan trong cho hoan canh dat nwéc, dong thoi dé bo
sung cho mot khuyét diém cua tong thong ché truyén thdng. Gidi
han cla diéu nay budc tong thdng phai chap nhan phé tong thdng
nhw la thanh vién cta ndi cac chiu trach nhiém vé cac van dé giao
duc, phuc hwng van héa va bao ton di tich lich str. Biéu nay khéng
cho tong théng c6 quyén chon lwa va cling khdng cho thwong vién
c6 quyén phu quyét.

Khia canh nay dac thu vi ban dw thdo minh thi dat nang van dé
giao duc, phuc hwng van hoa va bao tdn di tich lich str, badng cach
trao nhirng trong trach nay cho pho tong théng, la thanh vién trén
nguyén tac cao cép thir nhi trong chinh pha sau téng théng.

BG6 sung cho khuyét diém cua téng thdng ché, la vi tdng thong ché
theo truyén théng Hoa Ky qua chi trong dén vi tredng nhiém la
tong théng va lo la chirc vu phd nhiém. Phé tong thdng chi lam
nhiém vu thira hanh khi can thiét, cho tong thong qua doi hoac
bao bénh dé Ién ké vi. Binh thudng chi chil toa cac phién hop cua
Thuong vién. La phi€u quyét dinh (casting) chi c6 gia tri néu so
thwong nghi st ang hd va chéng déi bang nhau, va tredrng hop nay
twong doi hiém hoi.

Piéu 37 (17) cua dw thao rd rang trao mot nhiém vu vo
cung quan trong va x&rng dang cho chirc vu nay. Biéu nay ciing
dwoc phan nao ciing cd bdi diéu 48 clia du thao, quy dinh nhirng
mUrc d6 ngan sach t6i thi€u cho céac lanh vurc gido duc, khoa hoc va
phuc hung van héa. Co thé noi rang néu nhung didu trén cla ban
dw thdo &p dung thi trong cac cudc bau clr téng thdng va phé tong
thong, vai trd clia rng clr vién pho tong thdng cling sé la mot vai tro
dwoc tranh cai va thao luan khdong kém phan gay can. Nhirng kha
nang va thanh tich vé van héa cla vi trng clr vién pho tong théng
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If the opposition holds the majority in the Senate, obviously the ex-
ecutive must negotiate and compromise on several aspects, before
forming cabinet. Although this process is at times complex and dif-
ficult, but this is precisely the essence of a democratic society and
executive power in such a society does not have the absolute sig-
nificance like the executive in a dictatorship. However, the limitation
in article 37 (17) is a special limitation of this draft constitution, that
| regard as important in our national circumstances, which would at
the same time complement a weakness of the presidential tradition.
This limitation mandates the president to accept the vice-president
as a member of cabinet responsible for education, cultural resto-
ration and protection and up-keeping of historical vestiges. Such
article denies the president the right to choose and denies the Sen-
ate the right to disapprove.

This aspect is unigue because the draft constitution emphasizes
the issues of education, cultural restoration and protection and
up-keeping of historical vestiges, by bestowing these heavy re-
sponsibilities on the vice-president, who is in principle the highest
ranking member of government after the president.

This complements a weakness of the presidential system because,
under the American tradition, such system emphasizes too much
on the position of president and neglects the position of vice-pres-
ident. The vice-president only carries duties given to him when re-
quired, wait for the president to die or be seriously ill to replace him.
Usually he presides over sessions of the Senate. His casting vote
is valid only if supporting votes or opposing votes are equal and
situations like this are rare.

Article 37 (17) of the draft clearly assigns an extremely
important responsibility to this position. This article has been par-
tially consolidated by article 48 of the draft, defining the minimum
budget provisions for areas of education, science and cultural res-
toration and up-keeping. It would be reasonable to say that with
the implementation of the above provisions, then in presidential
elections, the role of the vice-presidential candidate will be debated
and discussed with no less enthusiasm than that of the presidential
candidate. The abilities and achievements of the vice-presidential

<23 .160. -



Du Thao HIEN PHAP VIET NAM

sé dwoc nghiém tac thdo luan, phua hop véi tinh than yéu chudng
van héa cta ngudi Viét Nam. DT nhién viéc pho tong thdng chd toa
thwong vién nhu tai Hoa Ky khong con can thiét nira. Thuwong vién
sé ¢6 nhitng co cau té chirc riéng va sé cd ngudi chil toa riéng
(nhu mét cha tich thwong vién chang han).

Chu toa cac phién hop clia ndi cac la dac quyén cua tong thdng
trong tong thdng ché. Tuy nhién, téng thong khdng nhirng chi toa
nhu thu twédng chi toa phién hop clia ndi cac trong quéc hoi ché,
ma quyeén lwc clia tong théng con di xa hon nira. Thu twéng, trong
qudc hdi ché, chi toa phién hop cta ndi cac nhung bi rang budc b&i
nhirng quyét dinh cta ndi cac. Trong khi dé theo truyén théng téng
thong ché, thi trong khi tong thong cht toa trén hinh thirc, trén thuc
t€ thi tat cd moi thanh vién cla noi cac déu la thudc cap cla tong
théng va quyét dinh chung quyét la quyét dinh ciia mot minh tong
théng, va tdéng thong chiu trach nhiém trwéc quoc dan. Cac thanh
vién clia nodi cac that su la nhirng vién chirc cao cap thira hanh va
cd van cho tdng théng trén cac lanh virc lién hé ma thoi.

Quyén b6 nhiém cac chirc vu dan sw va quan su trong chinh quyén
cling 1a mét phan quyén hanh phap cua tong théng va ciing bi
nhirng gi¢i han twong tw cha diéu 24 (3) cla thwgng vién.

8. Bé trinh quéc hoi (bat dau bang ha vién) cr 3 thang truéc
tai khéa moi nam mot dy luat vé ngan sach quéc gia cho tai khéa
sap téi.

9. bé trinh va dé nghi triéc ha vién nhirng dw luat phat xuat
tir hanh phap.

10. Hanh xtr tat cA moi quyén hanh phap dé diéu hanh quoc
gia trong pham vi ctia hién phap va luat phap.

Binh Luan:

biéu 26 (8) la mdt diéu c6 tinh cach van hanh va diéu nay
dung dé thé hién mot nguyén tac nén tang dwgc mo ta twong déi ro
rang hon b&i diéu 53 clda ban dy thao.
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candidate in relation to cultural matters will be seriously debated,
in harmony with the Vietnamese people’s love of culture. Naturally,
the vice-president chairing Senate sessions as is the case with the
USA will be not necessary. The Senate will have its own organiza-
tional structures and its own chair (such as a president of the Sen-
ate)

Chairing cabinet meetings is a presidential privilege in the presi-
dential system. However, the president not only chairs in the same
way a prime-minister would chair their cabinet meetings, but the
powers of the president carries him much further. The prime-min-
ister, in the parliamentary system, chairs cabinet meetings but is
bound by cabinet decisions. Meanwhile, under the presidential tra-
dition, while the president chairs the meeting procedurally, in reality
all members of cabinet are his/her subordinates and the ultimate
decisions are the decisions of the president alone and the president
is accountable to the people. In substance, members of cabinet are
merely high ranking officials and advisors to the president in related
spheres.

The right to appoint civil and military personnel within the govern-
ment is part of executive prerogatives and also subject to similar
limitations of article 24 (3) by the Senate.

8. Submit to congress (commencing with the House of Rep-
resentatives) each 3 months before the financial year a draft-legis-
lation on the national budget for the next financial year.

9. Submit and propose before the House of Representa-
tives all draft legislations on behalf of the executive

10. Exercise all executive powers to govern the nation with-
in the provisions of the constitution and in accordance with law.

Commentary:
Article 26 (8) is an operational article and is used to reflect a

fundamental principle articulated in more details in article 53 of this
draft.
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Diéu 53 noi r6:” Tat cd moi chi khéan clia ngan sach twr trung
wong dén dia phrong déu phai dugc thong qua bdi mot séc luat
chinh thirc cda chinh quyén lién hé. Khdng bao gio cé chi khoan
ma khong c6 sac luat lién hé cho phép.”

Muén hi€u r6 khia canh dan chd thwc dung nay chidng ta phai tré
vé lich str thori xa xwa tai Anh Quéc, khi cac vi quan vowong muén
c6 thém tai chanh dé thwc hanh cac cudc chinh phat, hoac dé xay
cat dén dai, hoac dé chi phi cho cac cong viéc cla triéu dai, thi phai
thau thué cua dan ching va cac gidi quy toc. Theo da phat trién
cong nghiép, dan dan dan ching, nhat la gi¢i doanh thwong va
tho thuyén tai cac thanh pho, tré nén doc lap va giau c6. Cac gioi
dan ching lién két véi quy tdc va budc virong quyén phai thanh lap
qudc hdi cé dai dién cua quy tdc va dan ching thi méi cho thu thué.
Cau cham ngon pho thong la: “khéng c6 thué néu khong cé dai
dién”. Qudc hoi, nhu la mdt co ché dan chu phat xuat tr nhu cau tai
chanh ctia cac chinh quyén quan cha, la nhw thé. Theo thoi gian,
dé tang cwong mrc dé dan chi, mét y niém maéi dwgc thanh hinh.
DA la chinh pht “khong thé chi tién néu khong cd luat cho phép chi
tien”. Chi khi ma du luat vé ngan sach duoc théng qua thi chinh
pht mé&i duoc chi tién.

Diéu 26 (9) mot lan niva xac dinh 2 nguyén tac can ban clia
tong thdng ché. Thir nhat la hanh phap cé quyén dwa ra nhirng dw
luat va khi duoc thong qua sé ap dung nhu bat cr luat nao cla
quéc héi dwa ra. Thir nhi la moi dw luat phat xuat tir hanh phap phai
qua ha vién trwéce, vi noi day méi chinh la nén tang clia quan diém
dan chu trung thwc nhat.

Diéu 26 (10) chi thau gbm nguyén tac hanh phap mot cach
tong quat va minh thj trao cho tong th6ng ma thoi.

DIEU 27
Quyén bau clrva ing ctr:

Moi cong dan Viét Nam 30 tudi tr@ Ién, néu cé quyén bau ctr, déu
dwoc quyén trng clr va dac clr vao cac chirc vu tong thdng va pho
tong thong.
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Article 53 clearly states: “All expenditure items of the bud-
gets from the central to local authorities must be authorized by le-
gitimate legislations of the governments in question. There shall be
no expenditure items without related authorizing legislation.”

In order to comprehend this practical aspect of democracy, we must
revisit ancient history in England, when monarchs wanted more rev-
enues to fund conquests, or build palaces, or spend on expenses for
court affairs, they must raise taxes from the people and aristocracy.
With the development of industries, gradually the people, especially
the commercial class and artisans in cities became independent
and prosperous. The common people allied themselves with the
aristocracy and forced the monarchy to establish parliaments with
representations from the aristocracy as well as the commons as a
condition for raising revenue. The popular saying went: “No taxation
without representation”. That was the reason why the Parliament,
as a democratic institution came into existence as the result of the
need for finance from a monarchical executive government. As time
went by, in order to consolidate democracy, a new concept was
formulated. That was the concept that a government can initiate
“no spending without appropriation laws”. Only after the budget leg-
islation has been passed, can the government enable expenditure.

Article 26 (9) once again confirms two basic principles of the
presidential system. First, that the executive government can pro-
pose legislations and once they are passed, will be applicable as
any other legislation initiated by Congress itself. Second that all leg-
islations initiated by the executive must go through the lower house
first, because this is where resides the most authentic foundation of
the democratic ideal.

Article 26 (10) only summarizes in general terms the execu-
tive government principle and explicitly confers it on the president.

ARTICLE 27
the right to vote and stand for election:

All Vietnamese citizens of 30 years old and above have the right
to vote, stand for election and be elected to the offices of president
and vice-president.
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PIEU 28
Nhiém ky:

Nhiém ky tong thong va phé tong thong la 4 nam va khong ai co thé
gilr hon 2 nhiém ky.

E)II‘EU 29
bien khuyét churc vu:

Trong tredng hop chire vu tdng théng bo tréng qua 6 thang thi pho
tong thong sé thay thé cho hét nhiém ky. Trong tredng hop ca 2
chirc vu bo tréng quéa 6 thang thi chu tich thwong vién sé thi hanh
nhiém vu téng thdng cho dén hét nhiém ky, trir khi phan con lai clia
nhiém ky qua 2 nam thi phai té6 chirc bau ct trd lai. Thr tw thira
nhiém ké ti€p sé la cha tich ha vién va ngoai trudng cho dén hét
nhiém ky, trir khi phan con lai cia nhiém ky qua 2 nam thi phai td
chirc bau clr tre lai. Trong treong hop chire vu téng théng bd trong
khong qué 6 thang thi th tw thira nhiém néu trén sé ap dung cho
dén khi tbng théng trd lai nhiém vu.

Trong trrong hop chirc vu phd téng thong bi bd trong qua 6 thang,
thi tdng théng sé dé clr nguwoi thay thé vai sw phé chuan cua
thwong vién.

Binh Luan:

Cac diéu 27, 28 va 29 phan Ién c6 tinh cach van hanh. Chi cé diéu
28 khi néi dén nguyén tac khong ai co thé gilr cac chirc vu téng
thong hoac pho tdng thdng hon 2 nhiém ky. Mac du nhiéu qudc gia
dang phat trién dan chu ciling cé nhirng diéu khoan twong tw trong
hién phap cua ho, cac nha doc tai lanh dao qudc gia, sau khi lam
2 nhiém ky thi khéng n& long tr bd quyén luc, ludn ludn tim moi
phuong thirc, ké ca thay doi hi€én phap dé dwoc “hy sinh” thém mot
vai nhiém ky ntra. Cac vi tong théng Viét Nam trong twong lai cé
ton trong hi€én phap hay khong la mot cau héi chwa cdé thé tra loi
hém nay.
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ARTICLE 28
Term of office:

The term of office of the president and vice-president is 4 years and
no one can hold office for more than 2 terms.

ARTICLE 29
Filling vacant offices

In the event the office of president is vacant more than 6 months
the vice-president will replace the president until the expiration of
the term of office. In the event both offices are vacant for more than
6 months the president of the Senate will fill in the position until the
expiry of the term of office, unless the balance of the term exceeds
2 years then a new election must be held. The next order of succes-
sion will be the Speaker of the House of Representatives and the
minister for foreign affairs, unless the balance of the term exceeds
2 years then a new election must be held. In the event the office of
president is vacant for less than 6 months, the above succession
order will take place until the president resumes their duties.

In circumstances the position of vice-president is vacant for more
than 6 months, the president will nominate a replacement with the
approval of the senate.

Commentary:

Articles 27, 28 and 29 are by and large operational in nature. Only
article 28 elicits the principle that no one can hold the offices of
president or vice-president for more than 2 terms. Despite the fact
that many developing nations have similar articles in their consti-
tution, dictators ruling these nations, after 2 terms of office, could
not resolve to leave power, invariably search for means, including
amending the constitution, to continue to “sacrifice themselves” for
a few more terms. Whether Vietnamese presidents of the future will
respect the constitution or not remains an open question.

<23 .166. -



Du Thao HIEN PHAP VIET NAM

PIEU 30
Quyén mién nhiém:

Ngoai trir trong triedng hop trong toi hinh luat theo luat dinh, tong
thdng dugc quyén mién nhiém khong thé bi truy td trén ca 2 phuong
dién hinh I1an hd, trong nhiém ky cia minh. Trong tridng hop bi truy
t0 trong tdi va cho xét xtr thi tong thong phai tam thoi roi chie vu.
NEu bi két &n vi trong toi tong théng lap tlrc mat chirc. Trong tredng
hop chd xét xtr thi diéu kién 6 thang cla diéu 29 khéng ap dung va
pho tong thdng sé lap tre xtr ly thwdng vu chirc vu tong thdng cho
dén khi vu an cham dt.

Binh Luan:

Ban du thao nay quy dinh cho chirc vu téng thong (khéng phai phd
tong théng) twong doi nhiéu dac quyén hon chirc vu tdng théng tai
Hoa Ky, & diém then chét la khong c6 nhirng thi tuc dé ha vién truy
t0 (prosecute) va thwong vién xir (impeach) tong thong vi trong toi
(high crime) hoac ti€u hinh (misdemeanor). Cong thém nhirng dac
quyén khac nhu: khdng thé bi truy t6 trén phwong dién hinh luat trir
trieo'ng hop trong toi, va khong thé bi truy t6 trén binh dién ho (dan
s nhw doi no chdng han), sé dem lai sw 6n dinh can thiét cho nén
chinh tri tai mét nwéc dang chap chirng bwéc vao thi dai dan cha.
D1 nhién vi tinh than thwgng tén luat phap, néu c6 nhirng chirng
c& bé mat di dé mot co quan cong td quyét dinh truy t6 vé mot
trong toi thi tdng théng van co thé bi truy t6. Néu khong du chirng
c& prima facie ma mét cong t6 vién nao do van truy t6 ciu tha viy
dd chinh tri chang han, thi tda &n s& nhanh chéng hily bo su truy t6
nay vi thi€u chirng cé. Trong trwdng hop nay ké truy to co thé sé
bi trong toi trwdc luat phap. Trong khi bj truy t6, téng théng phai roi
bé tam thoi chirc vu vi day la mot chirc vu nhiéu quyén luwc nhét,
c6 anh hwéng dén nhiéu dinh ché qudc gia va anh hwdng dén tién
trinh xt¢ an. Trong khi d6, mét thanh vién clia qudc hoi hodc hoi
dong lap phap dia phuwong lai khong can rgi bd chic vu khi bi truy
t0, chi vi ho khdng cé quyén lwc nhw chirc vu tong thong. Néu sau
do trang an, thi sé tré vé chirc vu ciia minh. Van dé dinh nghia thé
nao mot trong tdi sé do luat phap quy dinh. Tuy theo tinh hinh cla
quoc gia, luat 1é cé thé quy dinh bat cir mot toi hinh luat nao co thé
bi két &n trén 5 ndm tu s& 1a mét trong toi chang han. Pinh nghia
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ARTICLE 30
Right to immunity

Except in cases of high crimes according to law, the president is
immune from prosecution in both civil and criminal matters, during
their term of office. In the event they are charged with high crime
and pending trial they must temporarily step aside. If convicted of
high crime, they will immediately lose office. Pending trial the provi-
sion for 6 months of article 29 will not apply and the vice-president
will immediately be in charge of the office of president until finaliza-
tion of the trial.

Commentary:

The draft provides the office of president (not vice-president) with
relatively more privileges than the American equivalent, in the criti-
cal aspect that there are no procedures for the House of Represen-
tatives to prosecute and the Senate to impeach the president for
high crimes and misdemeanours. This in addition to other privileges
such as: immunity from criminal prosecution except in the case of
high crime, and immunity from civil prosecution (such as repayment
of debt), will bring about the desired stability for the body politic of
a democracy in its infancy. Obviously, in the spirit of respect for the
rule of law, if there is sufficient prima facie evidence for prosecut-
ing organs to prosecute then the president can still be charged.
If there is no sufficient prima facie evidence and a certain pros-
ecutor recklessly prosecutes due to ulterior motives for instance,
the court will speedily dismiss such prosecution due to lack of evi-
dence. In these circumstances, the prosecutor may be prosecuted
for a serious offence before the law. While being prosecuted, the
president must temporarily leave his office because this is the most
powerful position, with influence over several national institutions
and the adjudication process. Meanwhile, a member of congress
or local legislative assembly needs not leave their office when they
are prosecuted, only because they do not hold power similar to
that of the president. If proven innocent, the president will resume
their office. The definition of high crime will be determined by law.
Depending on a nation’s circumstances, the law may define any of-
fences liable up to 5 years imprisonment upon conviction as a high
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nay sé ap dung cho diéu khoan nay cua hién phap. Chinh quyén
cling c6 thé thong qua mét bo luat dac biét quy dinh mot dinh nghia
nao dé, dac biét cho diéu khoan nay ctia hién phap, hoac cho tat
ca nhirng diéu khoan cta hién phap ap dung cho van dé truy t6 cac
chtrc vu dan cr chang han. Bay 1a mét vi du dién hinh vé nhirng
sac luat binh thudng dién giai va bd sung cho hién phap.

Mot diém sai biét can nhan manh gitra tdc déng truy t6 mot tong
théng dwdi bo luat hinh sw va tac dong truy td tdng théng b&i quéc
hoi. TAc dong thir nhat phat xuat tlr nhu cau hinh sw dé nang cao
tinh phap tri. Tac dong thtr nhi nang tinh chinh tri hon va dé dua
dén bat 6n chinh tri.

CHUONG IV:
NGANH TU PHAP.

Binh Luan:

Nganh tw phap biéu twong cho quan diém phap tri von la mét trong
3 cot tru cia modt nén dan chd chan chinh, theo quan niém cua toi.
Tuy nhién trong 3 quan niém c6t tru dé (hi€n dinh, phap tri va da
nguyén) thi cé I& quan diém phap tri la quan trong nhat. C6 thé noi
rang nhan quyén va dan quyén (vén la ctru canh ciia y niém dan
chu) sé khong thé ton tai néu chi c6 mot ban hién phap, mot ché do
da nguyén nhwng khoéng c6 nén tang phap tri virng bén. Trong khi
do, mot xa hoi khdng can hién phap, khdng can ché dé chinh tri da
dang, nhwng néu c6 mot nén tang phap tri bén virng thi nhan quyén
va dan quyén van c6 mot ché dirng kha kinh. Vi du dién hinh nhét
la Hong Kong trwwée khi trao trd lai cho Trung Qudc la mét thudc
dia ctia Anh Quoc, khéng cé hién phap riéng, khéng cé dan cha
da nguyén va chi cé phap tri. Tuy nhién dan quyén va nhan quyén
ngwoi dan Hong Kong thi & mirc do cao hon tai Ma Lai, Singapore
hay Nam Dwong lic doé rat nhiéu.

NGi nhu thé khong phai dé ching ta phai lam giam gia tri ctia 2 y
niém con lai (hi€én dinh va da nguyén), nhwng dé ching ta y thirc
dwoc tam mlc quan trong clia yéu td phap tri. Day chinh la yéu td
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crime for instance. This definition will be applicable for this article of
the constitution. The government may pass a special piece of legis-
lation to provide a certain definition especially for this article of the
constitution, or all articles of the constitution relative to the prose-
cution of all elected offices for instance. This is a standard example
of an ordinary piece of legislation to interpret and complement the
constitution.

There is a difference to be emphasized between the act of prose-
cuting a president pursuant to the criminal code and the act of im-
peaching the president by congress. The first act springs from the
need to respond to criminality in order to stress the rule of law. The
second act is more political in nature and tends to create political
instability.

CHAPTER IV:
THE JUDICIARY.

Commentary:

The judiciary is the symbol of the concept of the rule of law which is
one of the 3 pillars of a genuine democracy, in my view. However,
among these 3 pillars (constitutionalism, the rule of law and plural-
ism) perhaps the rule of law is most essential. It would be reason-
able to say that human rights and civil rights (the ultimate ends of
the concept of democracy) could not exist merely with a constitution
and a pluralist regime but without a solid rule of law foundation.
Meanwhile, a society without a constitution, without a pluralist po-
litical regime, but with a solid foundation of rule of law will be able
to foster a respectable standard for compliance with human and
civil rights. The most appropriate example is Hong Kong before its
return to China with its status as a British colony, without a separate
constitution, without pluralist democracy but only the rule of law.
However, the standard for civil and human rights for its citizens,
were even much higher than in Malaysia, Singapore or Indonesia
at that time.

Our intention here is not to discredit the 2 remaining concepts (con-
stitutionalism, pluralism), but to help us become aware of the im-
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dan tdc ching ta thi€u nhét va chinh vi thi€u truyén théng phap tri,
ma ban du thao phai hién dinh héa thém mot sé quan diém can ban
trong chuong VIII tir cac diéu 49 (Hau qua cua tinh vi hién), 50 (1)
(cac sac luat binh thwdong s& b6 sung cho hién phap), 50(2) (Cac
tdoa an c6 nhiém vu giai thich va ap dung luat phap), 50 (3) (Céan
tré cong ly la mot trong toi hinh luat), 52 (Xung dét quyén luc), 53
(Twong quan gitra sac luat va ngan sach) dén 54 (Tinh bat kha hoi
t6). Cac diéu nay mot cach minh thi, cung véi chwong IV, dat nén
tang phap tri cho dat nwéc ching ta.

PIEU 31
T6i Cao Phap Vién:

1. La co quan tu phap t6i cao clia qubc gia.

2. T6i Cao Phap Vién gém 11 vi thdm phan va mét trong 11
vi nay la chu tich T6i Cao Phap Vién.

Binh Luan:

Tai sao phai dung danh tir “T6i Cao Phap Vién” thay vi mot danh tlr
khac nhu Toa An T8i Cao Trung Uong, hodc nhu trong hién phap
Viét Nam bay gior “Toa An Nhan Dan T6i Cao”? Theo quan diém
clia toi danh tir khong phai la van dé trong yéu. Tham quyén that sw
cla toa mdi la quan trong. T6i Cao Phap Vién la danh tr phé thdng
nhat duoc dich tir danh tr “Supreme Court” ctia hién phap Hoa Ky.
Tuy nhién nhiéu quéc gia c6é nhiéu truyén théng khac nhau va doi
khi xt&r dung nhi*ng danh ttr khac. Uc Pai Loi chéng han dung danh
tlr “High Court” (Toa an cao nhat clia Lién Bang) thay vi “Supreme
Court” (xtr dung cho toa an cao nhat cla ti€u bang).

Chuing ta khong nén nham lan vai tro ctia B6 Tw Phap duGi quyén
diéu khién truc ti€p clia mot bod trwdng tw phap va Toi Cao Phap
Vién. B6 Tu Phap chi la mét co quan hanh chanh, va la mét chi
nhanh cta hanh phap, vé&i muc dich chinh la lo vé cac van dé hanh
chanh cho sy hoat dong cua nganh tw phap. N6 khéng phai la
nganh tw phap vén gébm nhirng quan téa doc lap, va nhirng quyét
dinh clia cac quan toa khong bi 1€ thudc b&i nhirng &nh hwéng clia
hanh phap.
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portance of the concept of rule of law. This is the element we most
need and it is precisely because of the lack of a tradition of rule
of law, this draft constitution must give recognition to a number of
basic concepts in Chapter VIII from articles 49 (consequences of
unconstitutionality), 50 (1) (ordinary legislations will complement
constitutional provisions), 50 (2) ( the courts have the duty to ex-
plain and implement the law), 50 (3) ( obstruction of justice is a
serious criminal offence), 52 (power conflicts), 53 (relationship be-
tween legislations and the budgets) to article 54 (non-retrospectivi-
ty). These provisions will explicitly, together with Chapter 1V, lay the
foundation for the rule of law for our nation.

ARTICLE 31
The Supreme Court:

1. Is the highest judicial organ of the nation

2. The Supreme Court consists of 11 judges and one of
them is the chief justice of the Supreme Court.

Commentary:

Why must we use the name “Supreme Court” in lieu of another
name such as The Central Highest Court, or as the case is now
with the Vietnamese constitution “The People’s Supreme Court”?
In my view names are not essential. The real jurisdiction of such
court is. The Supreme Court is the most popular appellation based
on the Supreme Court under the US Constitution. However, various
nations have different traditions and may use different names. Aus-
tralia uses the term High Court (The highest court of the nation) in
lieu of “Supreme Court” (used for the highest court in each state).

We should not confuse the role of the Attorney- General’'s Depart-
ment or Justice Department under a minister of the government (as
the case may be) with the role of the Supreme Court. The Depart-
ments are only a branch of the executive, with their main duty to
provide administrative support for the operation of the judiciary. It
is not the judiciary which consists of independent judges, and deci-
sions of judges are not dependent on influences from the executive
government.
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Tai sao phai 11 vi tham phan ma khong phai la mot con so khac?

Noi day con sb cling khéng phai la mot van dé quan trong trén
nguyén téc. Théng thwdng thi tr 7 dén 9 vi 1a vira phai. Tuy nhién
khong co ly do nao phai can tré chlng ta bd nhiém 11 vi hay hon
ntra néu nhu cau doi héi. DT nhién cling c6 nhirng gi&i han vira phai
clia né, vi day la nhirng chirc vu quan trong nhat cia mot nén dan
chu phap tri. Khong thé bé nhiém mot cach bira béi, vi cac ly do
bé phai hoac tham nhiing lam Ifing doan dinh ché qudc gia, nhét la
trong mot hoan canh khéng hoan hdo nhw dat nwéc Viét Nam hién
tai.

3. Cac vi thdm phan va chu tich T6i Cao Phap Vién dwoc
tong thong bd nhiém, véi sy phé chuan clta thwong vién, sau khi
duwoc sw dé clr clia tong théng va khong thé bi cach chirc trir khi
ca luvdng vién quéc héi yéu cau téng théng cach chirc, vi ly do tac
phong bai hoai hoac mat tri nang.

4. Lvong bong va lgi nhuan cac vi nay do quéc hdi quy dinh
va khong suy gidm trong su6t nhiém ky.

5. Nhiém ky cac vi cham dit vao ltc ho dwoc 70 tudi. Khdng
ai dwoc bo nhiém vao cac chtrc vu nay tir 70 tudi tre 1én.
6. MOi vi c6 thé tir chirc bang van thw géi cho tong thong.

Binh Luan:

Céac diéu 31(3) dén 31 (6) c6 muc dich quan trong vo cung cho mot
hé thdng tw phap doc lap: dé la sw doc lap cla quan tda sau khi
dwgc bo nhiém. Khong nhirng ti€n trinh dé cr va b6 nhiém rat kho
khan, va & cap bwc cao nhat hé thong chinh quyén (tdng thong va
thwong vién), ma tién trinh cach chirc mot vi tham phan Toi Cao
Phap Vién ciing rat kho khan. Lam nhw thé ching ta sé c6 nhitrng
thdm phan that sw chi cong vo tw, lam viéc trong tinh than vo Gy
chan chinh. DT nhién, ngay cda tai cac quéc gia dan cha lau doi,
viéc bd nhiém cac tham phan vao tdi cao phap vién thwong dwoc
dat can ban trén chinh kién cla ca nhan téng théng d6. Chéng han
bang Cong Hoa tai Hoa Ky sé cé khuynh hwéng bd nhiém nhirng
thdm phan cé khuynh hwéng bao thl, hodc cwu thanh vién cua
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Why 11 judges and not another number?

Here, numbers are not important in principle. Normally from 7 to 9
judges would be reasonable. However, there is no reason not to
appoint 11 judges if the needs require. Obviously, there are rea-
sonable limits because these are among the most crucial offices
of a democracy based on the rule of law. Appointments cannot be
made recklessly, for reasons of nepotism or corruption to compro-
mise state institutions, especially in the imperfect circumstances
our nation finds itself in at this juncture of history.

3. Justices and the Chief Justice of the Supreme Court is
appointed by the president with the approval of the Senate, after
being nominated by the president and cannot be dismissed from
office unless requested of the president by both chambers of con-
gress, on the grounds of misconduct or mental incapacity.

4. Remuneration and benefits of these justices are defined
by congress and will not diminish during their term of office.

5. Their term of office will expire when they reach 70. No-
one will be appointed to these offices from the age of 70.

6. Each justice can resign with a written letter sent to the
president.

Commentary:

Articles from 31 (3) to 31 (6) achieves an essential goal in an in-
dependent judicial system: that is the independence of judges af-
ter their appointment. Not only is the process of nomination and
appointment difficult, and at the highest level of government (the
president and Senate), but the process of dismissing a justice of the
Supreme Court is equally difficult. Thus, we shall have judges who
are genuinely just and impartial, working in the spirit of legitimate
fearlessness. Obviously, even in a long established democracy, the
appointment of judges to the Supreme Court is still based on the
political opinion of a particular individual president. For instance,
the Republican Party in America have a tendency to appoint judges
with conservative views, or former members of the Republican Par-
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dang Cong Hoa, va dang dan cha sé lam nguoc lai. Tuy nhién tat
ca nhirng nguoi dwgc dé ctr déu la nhirng nhan vat cé kha nang,
va mot khi da dwgc bo nhiém roi thi ho hoan toan khong bi s rang
budc clia dang phai. Chinh kién clia ho sé thé hién trong két qua
clia cac phién xt. Tuy nhién nhirng chinh ki€n nay cling la nhirng
quan diém c6 gia tri ma ho c6 quyén hanh xtr. Vi Hoa Ky la mot
x& hoi da dang trén nguyén tic va chinh quyén cé thé thay déi mot
cach binh thwong, nhirng vi tong théng khac nhau véi nhirng khu-
ynh huédng khac nhau sé 1an lvgt cé co hdi bé nhiém vao Toi Cao
Phap Vién nhirng thdm phan v&i nhitng khuynh hwéng khac nhau.
Khi ching ta nhin lich s v&i chiéu dai cta né thi day la mot ti€n
trinh luat phap twong déi hoan hao.

S tir chirc tw nguyén ctia mot vi thAm phan treong déi dé dang, vi
mot khi mét nhan vat cao cap nhw vay chon mot con dwong khac

dé dong gbp cho xa hoi, hodc vé hwu, thi xa hodi phai gianh moi sw
dé dai.

7. La co quan x(r an cudi cung va chung quyét cho tat ca
moi phién x(r va cac thu tuc khang cao.

8. La co quan cé tham quyén nguyén thiy trén cac lanh vuc
sau day:

(i) Lién hé dén su xung dot quyén han gitra hanh phap
va lap phéap tr trung wong dén dia phwong.

(i) Lién hé dén sw xung dot quyén han gitra cac chinh
guyén dia phuong va trung wong.

(iii) Phat xuat tir cac hiép uéc ky két véi cac quodc gia
khac.

(iv) Duyét xét cac quyét dinh ctia Uy Ban Bau Clr Quéc
Gia lién hé dén bau ctr cac co cau chinh quyén trung wong.

(v) Nhirng lanh vuc khac do luat phap quy dinh.
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ty, and the Democratic Party would do the opposite. However, all
appointees are able individuals, and once appointed they cease to
be bound by political parties. Their political views will be reflected in
the result of their judgements. However, these political views are le-
gitimately valuable and they are entitled to exercise them. Because
the USA is a multi-party society in principle and governments can
change as a matter of course, different tendencies will take turn to
make appointments to the Supreme Court of judges with different
inclinations. When we look at history in its entire length, then this
can be considered a relatively perfect legal process.

The voluntary resignation of a judge is relatively simple because
when such a high ranking individual has chosen a different path
to contribute to society, or retire, then society should facilitate their
choice.

7. Is the last and final adjudicating organ of all litigations and
appeal processes.

8. Is the organ with original jurisdiction in the following ar-
eas:

() Relative to the conflict of powers between the execu-
tive and legislature from the central to local authorities.

(il) Relative to the conflict of powers between the central
and local governments.

(i) Matters emanating from agreements signed with
other nations.

(iv) Reviewing decisions of the National Electoral Com-
mission relative to the election of central government organs.

(v) Other areas as provided by law.
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Binh Luan:

Mot cac tbng quéat Toi Cao Phap Vién (TCPV) ¢ 2 loai tham quyén
quan trong. Thi* nhat la cé tham quyén x& chung quyét tat cA moi
phién xt* duwoc dwa lén T6i Cao Phap Vién vi tha tuc khang cao. Vi
Viét Nam la mét quéc gia doc lap, va c6 quyén ty quyét dan toc,
nén quyét dinh ctia TCPV la chung quyét vi khéng con noi nao dé
khang cao nira trén ca 2 phwong dién hinh lan ho.

Th hai la TCPV c6 tham quyén nguyén thdy trén mét s6 lanh virc
duoc hién dinh hoa néu trén. Biéu nay c6 nghia la mot khi mét sw
tranh chép trén céc lanh vyc nay, thi khong mot tdoa an nao khac
c6 thé gidi quyét dworc trlr TCPV. Trong tredng hop dé thi sy phan
quyét ctia TCPV ciing sé c6 tinh cach chung quyét twong tu.

9. Cha tich T6i Cao Phap Vién thay mat cho toan dan chap
nhan |0i tuyén thé tuyét déi trung thanh v&i hién phap va quyét tam
bao vé hién phap cla tdng théng, phé tong thong, cac thanh vién
clia ndi cac, cha tich thwgng vién, chu tich ha vién, chu tich Uy ban
bau ctr quéc gia khi cac vi nay chinh thirc nham chtrc.

Binh luan:

Cha tich T6i Cao Phéap Vién dirng dau nghanh tw phép cua quéc gia
va la biéu twong cao quy nhat cla tinh than phap tri. Chinh vi thé
day la mot truyén thdng t6t dep nang cao tinh long trong cla cac 1o
tuyén thé va phat huy tinh than thugng tén luat phap cltia quéc gia.

DIEU 32 ]
Quyén loi cta tham phan va su van hanh cGa TCPV:

Luat phap sé quy dinh ngan sach, lwong bong va lgi nhuan ctia cac
thdm phan T6i Cao Phap Vién. Viéc quan tri tbng quat gudng may
hanh chanh cta t6i cao phap vién, va cac thu tuc can thiét cho cac
phién x(r cia toa sé& do chinh T6i Cao Phap Vién quyét dinh. Quyét
dinh t6i hau va chung quyét ctia Téi Cao Phéap Vién phai la quyét
dinh cla da s6 tuyét d6i tham phan hién dién trong mét phién xi
chinh thtrc.
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Commentary:

In a general sense, the Supreme Court has 2 types of important ju-
risdictions. The first is final jurisdiction over all disputes before it as
the result of the appeal process. Since Vietnam is an independent
nation with the right to national self-determination, judgements of
the Supreme Court are final because there is no other avenue for
appeal in both criminal and civil matters.

Secondly, the Supreme Court has original jurisdiction in a number
of areas recognized in the constitution. This means that once litiga-
tion arises in this area of law, no other court can adjudicate upon
except the Supreme Court. In these circumstances, judgements by
the Supreme Court will be similarly final.

9. The Chief Justice of the Supreme Court on behalf of the
people will accept the oath of loyalty to the constitution and deter-
mination to protect the constitution by the president, vice-president,
members of cabinet, president of the Senate, speaker of the House
of Representatives, chairperson of the National Electoral Commis-
sion when these officials assume office.

Commentary:

The Chief Justice of the Supreme Court heads the judicial branch
of the nation and is the most revered symbol of the rule of law. For
that reason, this would be a noble tradition to stress the solemnity
of oaths of offices and promote the ultimate respect of the laws of
the nation.

ARTICLE 32
Rights and benefits of justices and the operation of
the Supreme Court:

The budget, salaries and remunerations of justices of the Supreme
Court will be provided by law. The management of the administra-
tion of the Supreme Court and the necessary procedures for court
sessions will be determined by the Supreme Court itself. The ulti-
mate and final decision of the Supreme Court is the decision of the
absolute majority of justices present in an official court session.
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Binh Luan:

Hién phap chi néu ra mét s6 nguyén téc quan trong. Nhirng chi tiét
nhoé hon sé& duoc cac sac luat binh thwdng quy dinh. Cac séc luat
nay cling co thé duoc tu chinh dé dang hon tly theo nhu cau cla
coéng ly. Nguyén tac quan trong can phai hién dinh héa minh thi
trong hién phap la nguyén tac “da sé tuyét déi tham phan hién dién
trong mot phién x& chinh thirc” néu trén. Trong mot phién xtr chinh
thirc c6 nghia la phai “dang dan” x&r an chir khdng phai y kién cla
da s6 cac vi nay trong bat cr hoan canh nao khac.

DIEU 33 ]
Cac toa an bén dudi T6i Cao Phap Vién:

Luat phap sé quy dinh viéc thanh l1ap cac toa an khéac tir trung wong
dén dia phurong, hoac bd nhiém cac tham phan, lwong bong cac vi
nay, to chirc ndi bo, ngan sach va viéc quan tri tbng quat cho cac
toa an khac nhau va & nhiéu dang cép khac nhau bén duéi tdi cao
phap vién dé hoan chinh nganh tw phap.

DIEU 34
Quyén han tda an dia phuong:

M@i tinh ho&c thanh phd trurc thudc trung wong phai cé it nhat mot
toa an cé tham quyén giai quyét moi van dé tlr hinh dén ho.

Binh Luan:

Cac diéu 33 va 34 lién hé dén thyc té ctia nganh tu phap trong mot
qudc gia: do la qudc gia can rat nhiéu toa an nhiéu cap khac nhau,
khéng phai chi c6 TCPV. Tuy nhién diéu 52(2) xac quyét s lanh
dao t6i cao ctia TCPV vi “nhirng quyét dinh clia cac tda an cap cao
hon sé c6 tac dung rang budc cac quyét dinh clia cac toa an thap
hon” theo chu thuyét Stare Decisis clia cac qudc gia theo truyén
théng Common Law.

Vi cdng ly la mdt nhu cau quan trong cho xa hdi, ban dy thdo minh
thi quy dinh mét tiéu chuan tdi thi€u cho nhu cau cong ly la maoi tinh
hodc thanh phé truc thudc trung wong phai cé it nhat la mot toa an
c6 thdm quyeén trén ca 2 phwong dién hinh 1an hd. DT nhién day chi
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Commentary:

The constitution only lays down a number of important principles.
More details will be defined in normal legislations. These legisla-
tions may be amended easily depending on the need for justice.
The important principle that must be recognized in this constitution
is the principle of “absolute majority of justices present in an official
court session” as above. In an official court session means that the
court must be “in session” and not the opinions of these justices in
any other circumstances.

ARTICLE 33
Courts below the Supreme Court:

The law will provide for the establishment of other courts from the
centre to local areas, or the appointment of judges, their remuner-
ations, internal organization, budget and the general administration
of various courts and courts at different levels under the Supreme
Court in order to complete the judiciary branch.

ARTICLE 34
The jurisdiction of local courts:

Each province or city under direct central government control must
have at least one court with jurisdiction on all matters ranging from
criminal to civil issues.

Commentary:

Articles 33 and 34 relate to the practicality of the judicial branch
of the nation: that is a nation needs many courts at various lev-
els, not only the Supreme Court. However, Article 52 (2) affirms
the supreme leadership of the Supreme Court because “decisions
of higher courts will be binding on decisions of lower courts” in ac-
cordance with the doctrine of Stare Decisis in nations following the
Common Law tradition.

Because justice is an important social need, the draft constitution
explicitly mandates a minimum standard requirement for judicial
need that each province or city under direct central control must
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la quy dinh t8i thi€u. M6i quan huy&n ma c6 mot tda an nhw thé lai
cang t6t dep hon.

Ciing vi tam murc vo cling quan trong clia quan diém phap tri, sach
nay danh toan b Phan Ill phat hoa mot hé thdng phap ly Viét Nam
twong lai hau cong san.

DIEU 35
Van dé quan tri hanh chanh cac toa an:

Viéc quan tri hanh chanh cac tda an sé truc thudc chinh quyén
trung wong.

DIEU 36
Su tuong quan gitra tda an va chinh quyén dia phuong:

Céac chinh quyén dia phuong khong cé quyén thanh 1ap cac toa an.

Binh Luan:

Ban du thao ciing chi trvong rang nganh tw phap Viét Nam ciing
phai thé hién yéu tinh don quyén cua xa hoi Viét Nam thay vi yéu
tinh lién bang nhu tai Hoa Ky hodc Uc Pai Loi. Mac dau ban dv
thdo chl trwong moét sy phan chia quyén lwc duwoc minh thi hién
dinh hoa trong hién phéap gilra cac chinh quyén trung wvong va dia
phuong, ban dy thdo cling chi trwong trao mot sé quyén lap phap
cho cac Hoi Bong Lap Phap bia Phwong. Tuy nhién nhirng bién
phap do that sy cé muc tiéu thuc thi triét dé€ quan di€ém phan quyén
hang doc hoac dia phwong phan quyén chir khdng phai dé tao ra
mot hé téng c6 tinh cach lién bang nhu Hoa Ky.

Trong hoan canh dat nwée chiing ta, dé bao ton yéu tinh don quyén
nay, ban dv thdo da c6 cac diéu khoan sau day:

Céac tinh trwd'ng va thi tredng khdng chi huy cac lvc lvong quan déi
dia phuong (Piéu 42 (1)). Bia phuong khdng cé quyén quan tri va
thanh 1ap cac toa an (Céac diéu 35 & 36)
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have at least one court with competency over both criminal and civil
matters. Evidently, this is only a minimal requirement. Each urban
or rural district having such a court will be even better.

Because of the extreme importance of the concept of rule of law,
this book reserves the whole of Part Il to outline a legal system for
Vietnam in the post communist era.

ARTICLE 35
The administrative machinery of courts

The administrative machinery of courts will depend directly on the
central government

ARTICLE 36
The relationship between courts and local authorities:

Local authorities have no power to establish courts.
Commentary:

The draft constitution postulates that the judiciary in Vietham should
reflect the unitary character of Viethamese society in lieu of the
federal character such as that of the USA or Australia. Although
the draft constitution postulates a division of powers, explicitly en-
shrined in the constitution, between central and local governments,
it also grants certain legislative powers to local legislative assem-
blies. However, these measures really aim at strenuously imple-
menting the concept of vertical separation of powers or decentral-
ization of powers and stops short of creating a federal system the
like of the USA.

In the circumstances of our nation, in order to protect this unitary
character, the draft has made the following provisions:

Provincial chiefs and mayors do not command local armed forces
(Article 42(1)). Local authorities have no power to administer or es-
tablish courts (Articles 35 & 36).
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Cac lanh vuc thudc thdm quyén riéng cla dia phwong rat it so
vGi cac tiéu bang tai Hoa Ky, va Uc, trong khi rat twong tw voi
quyén han cac thanh pho hoac don vi dia phuwong Ié thudc cac ti€u
bang tai cac quoc gia vira ké (diéu 39). Quan trong nira la diéu 40
quy dinh rd rét, la tat ca nhirng Ianh vurc nao khoéng nhéc tdi trong
chuong V déu thudc vé chinh quyén trung wong (ch& khong phai
dia phwong). Biéu nay cing c6 cho yéu t6 don quyén manh mé.
Trong khi d6 vi yéu tinh lién bang ctia minh cac hién phap Uc va
Hoa Ky déu méc thi trao cac quyén con lai cho céac tiéu bang.

CHUONGV
DU THAO HIEN PHAP.

) CHUONG V:
Phan Chia Quyen Lyc Giita Chinh Quyén Trung Uong Va
Cac Chinh Quyén Dija Phuong.

Binh Luan:

Phan quyén la mot cha trwong trong yéu cla ban du thdo hién
phap va bao gom 2 khia canh. Phan quyén hang ngang gitra Hanh
Phap, Lap Phap va Tu Phap trong cac chuong Il, I, va IV. Tuy
nhién phan quyén hang doc cling quan trong khdng kém. Chuong
nay cé muc dich hién dinh héa quan diém phan quyén hang doc.
Phan quyén hang doc con dwgc goi la “dia phwong phan quyén” la
mot y niém ddi nghich v&i y niém trung wong tap quyén. Hinh thirc
dia phwong phan quyén tich cuwc tiéu bi€u nhat la ché do lién bang
trong do6 cac chinh ph ti€u bang c6 rat nhiéu quyén han. Lién bang
chi c6 mot s6 quyén hién dinh. Cac quyén con lai (residual powers)
dwoc quy dinh thudc céac tiéu bang (nhu tai Uc va Hoa Ky). Hinh
thirc trung wong tap quyén tich cuc tiéu bi€u nhat la ché do don
guyén trong dé moi quyén luc thudc vé chinh quyén trung wong.
Céac dia phuong chi la cac don vi hanh chanh truc thudc chinh
quyén trung wong ma thdi (nhw tai Viét Nam).

Toi quan niém rang lich st cling nhw dia dw Viét Nam khong thé
chap nhan moét ché do lién bang. M6t cach van tac, lich st&r clia
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Areas within the jurisdiction of local authorities are much fewer com-
pared to States in the USA or Australia, while are very similar to ar-
eas of powers of cities or municipalities under the state authorities
in the above countries (Article 39). Importantly article 40 postulates
clearly that all areas not mentioned in chapter V would belong to the
central government (not the local governments). This factor would
consolidate strongly the unitary character of our political system.
Meanwhile, in order to consolidate their federal character, both the
Australian and US constitutions implicitly confer residual powers to
the states.

CHAPTER V
DRAFT CONSTITUTION.

CHAPTER V:
Separation of powers between the central government and
local governments.

Commentary:

Separation of powers is one of the main emphazis of the draft con-
stitution and comprises 2 aspects. Lateral separation of powers
between the executive, the legislature and the judiciary in chap-
ters I, 1l and IV. However, vertical separation of powers is no less
important. This chapter aims at giving constitutional recognition to
the concept of vertical separation of powers. Vertical separation of
powers is also known as decentralization of powers which is the
opposite of the concept of centralization of powers. The most pos-
itive and standard form of decentralization of powers is the federal
system in which state governments have substantial powers. The
federation has only certain powers enshrined in the constitution.
Residual powers are defined as belonging to the states (as the
case is in Australia and America). The form of power concentration
most typical is the unitary system of government. All local units are
only administrative units directly under the control of the central
government (such as the case in Vietnam).

In my view, neither the history nor the geography of Vietham is suit-
able for a federal regime. In short, our history indicates that aware-
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chidng ta cho thay y thirc vé mot dan tdc duy nhat va mét chinh
guyén trung wong duy nhat, da dwoc thanh hinh va thda binh minh
cla lich str. Céac giai doan lich s&r phong kién (feudal) trong dé cac
Lac Hau, Lac Tuéng cai tri cac lanh dia c6 it nhiéu doc lap, da di
qua, vay niém vé qudc gia dan tdc nhw 1a mét hiru thé duy nhat tré
thanh mo6t y niém hung manh tw 1au.

Thém vao do trong qua trinh nam chinh cla cac bac tién nhan,
chding ta lai cang nhan thdy rd rét hon rang ngay ca trong giai doan
Trinh Nguyén phan tranh, ca 2 chiia van trén nguyén tac “pho L&,
va cac vung dat moi chiém dwgc ciing tré thanh nhirng lang xa,
guan huyén hoac phu trye thuéce trung wong. RO rang la trong lich
str ching ta, trung wong c6 trwédc va dia phwong nwong vao dé ma
c6 sau. Hoan canh nay hoan toan trai ngugc véi Hoa Ky, Uc v.v...
va ngay ca Trung Hoa, Phap hodc Anh Qudc. C6 thé néi yéu t6 don
guyén cua ching ta v cung hung manh.

Trén phuong dién dia du, ching ta la mot quéc gia c6 mot ving
dat twong d6i nhé so véi dan so, nhwng vo cung hiém trd, da dién
va co6 chiéu dai, nhuwng khdng cé chiéu ngang. Mot dia thé nhw vay,
néu khoéng c6 mot y niém qudc gia dan tdc hung manh, rat dé dang
bi phan chia ra lam 2 hoadc 3 qudc gia khac nhau. Cac giai doan
Thap Nhi St Quan, Trinh Nguyén phan tranh, y do chia dat nuwéc
chdng ta lam 3 mién Trung Ky (An Nam), Bac Ky (Bao Ho) va Nam
Ky (Thudc bia) sat nhap v&i Lao va Cam B6t thanh lap vung Bong
Duwong thudc Phap dé dé cai tri va cudc chién y thikc hé Québc
Cong Nam Bac cho ching ta thdy nguy co nay. Chinh vi thé, dia dw
clia chiing ta budc chang ta phai gitr mgt chinh quyén trung wong
manh, dé bao vé chl quyén qudc gia va sw toan ven lanh thé ciing
nhw sy thdng nhat dat nwéc va dan toc.

Tuy nhién, diéu dé khong can tré chiing ta khai tri€én mot cach triét
dé quan diém dia phwong phan quyén, trong pham vi clia y niém
don quyén thiét yéu néu trén. Bay chinh la mot muc tiéu chién lwgc
clia dy thao hién phap nay.
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ness of a unique national identity and a sole central government
has been formulated since the dawn of history. Feudal periods of
history in which the civil and military lords ruling over local areas
more or less independently , have passed and consciousness of a
nation-state as a unique entity has become a powerful concept for
a long time.

Furthermore, during the process of southern expansion of our fore-
bears, it becomes very clear to us that even in the secession period
of the Trinh and Nguyén Lords, both princes still pledged allegiance
to the “Lé dynasty”, and the new lands being conquered were duly
made into villages and cantons, urban or rural districts or provinc-
es directly under central control. Obviously, in our history, the ex-
istence of the central authority precedes that of local authorities.
These circumstances are totally different from those of the USA,
Australia etc...and even from those of China, France or England.
It would be reasonable to say that the unitary government factor in
our nation is overwhelmingly powerful.

From the geographical perspective, our nation covers a land area
relatively modest compared to our population, but the topography
is perilous, varied, elongated and narrow. Such topography, if de-
prived of a strong nation-state consciousness, can easily be divided
into 2 or 3 different countries. The periods of the 12 War Lords,
secession of the Trinh and Nguyén Lords, the stratagem of dividing
our country into 3 regions of Central Vietnam (An Nam), North Viet-
nam (Protectorate) and South Vietnam (Colony) and their associa-
tion with Laos and Cambodia to form Indochina, as an entity under
French colonial domination and the ideological communist versus
nationalist North-South war, are evidences of this potential dan-
ger. For those reasons, our geography mandates us to establish a
strong central government in order to protect national sovereignty,
our territorial integrity, as well as national unity.

However, this does not prevent us from strenuously promoting the
concept of decentralization of powers, within the bounds of the
above necessary unitary system of governance. This forms the
strategic purpose of the current proposed draft constitution.
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Mudn dat dén muc tiéu nay, ban dy thao, thay vi phan chia quyén
lwc chinh tri lam 2 loai (thudc lién bang va thudc tiéu bang) nhw
thong thwdng trong mot thé ché lién bang, lai chia quyén Iwc chinh
tri lam 4 loai khac nhau va hién dinh hoa ca 4 loai:

1. Nhirng lanh vuc quyén lwc thudc trung wong (diéu 37).

Khi ching ta xét rd diéu 37 ching ta sé nhan thay quyén lwc cla
trung wong rat bao trim va sau rong, dé phan anh trung thwc ban
chat don quyén cua truyén théng chinh tri va xa héi Viét Nam.
Thong thwong trong hé thdng lién bang, thi cac lanh ve hinh luat,
dan luat, luat thwong mai, quan tri hanh chanh nganh tw phap, tai
chanh, luat lao dong, canh sat va tri an v.v... it nhat trong pham vi
l&nh dia cda minh, thudc vé ti€éu bang ma khéng thudc trung wong.
Tuy nhién trong dy thao hi€n phap nay thi minh thj la lanh vic cla
trung wong.

2. Nhirng lanh virc quyén Iwc thudc trung wong trén phuong
dién lap phap nhwng phai chuyén cho cac chinh quyén dia phwong
thi hanh (diéu 38).

Nhirng lanh vuc nay dugc phan loai véi muc tiéu tan quyén tw
trung wong dén cac dia phuong, nhung chi gi¢i han & quyén thi
hanh cac sac luat cda trung wong trén cac lanh viec nay ma théi.
Khi chang ta nhan dién cac lanh vuc nay (Luat gia dinh, gido duc,
nong nghiép, ngw nghiép, an sinh xa hdi, thdng ké va y t€) chidng
ta nhan thdy la nhirng lanh vuc vo cung thi€t yéu va gan gi voi
nguwoi dan. Vi vo cung thiét yéu, nén nhirng chinh sach va luat I1é
can phai duoc diéu nghién ky lwéng. Trong hoan canh nuéc ta, chi
c6 chinh quyén trung wong méi cé di nhan lwc va tai lwc dé diéu
nghién cac lanh vic nay. Chinh vi thé chinh quyén trung wong can
phai lanh trach nhiém lam luat va dwa ra cac chinh sach. Cac chinh
guyén dia phwong phai chiu trach nhiém thi hanh nhw la nhitrng
chi nhanh ctia chinh quyén trung wong trén tirng lanh vic. Mot sy
sap xép nhu thé sé& lam cho céac chinh sach ctia chinh pha duoc thi
hanh b&i mot chinh quyén gan véi nguoi dan hon. Bong thoi cling
phan anh duoc téi da khuynh huéng tdn quyén trong moét hé théng
don quyén.
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In order to achieve this purpose, the draft constitution, in lieu of
dividing political powers into 2 categories (federal and state pow-
ers) as would normally happen in a federal system, divides political
powers into 4 categories and gives constitutional recognition to all
4 of them:

1. Areas of powers belonging to the central government (ar-
ticle 37).

When perusing in detail Article 37, we shall realize that the powers
of the central government are wide and deep in order to reflect the
unitary character of the political traditions and society of Vietham.
Normally, within a federal system, areas such as criminal law, civil
law, commercial law, the administration of the justice, finance, in-
dustrial relations law, police and security etc...at least within their
territorial boundaries, belong to the states and not the federal gov-
ernment. However, in this draft constitution, they are explicitly re-
served for the central government.

2. Areas of power belonging to the central government in
relation to law-making but must be transferred to local governments
for implementation (Article 38).

These areas are categorized with the aim of deconcentration of
powers to local governments but limited only to the implementation
of legislations enacted by the central government in those areas.
When we identify these areas (Family law, education, agriculture,
social security, statistics and health) we shall see that they are ex-
tremely essential and close to the people. Due to their essential
character, policies and laws must be carefully studied. In the cir-
cumstances of our country, only the central government would have
enough manpower and financial resources to study and coordinate
them. For those reasons, the central government need to bear re-
sponsibility for law making and policy initiatives. Local governments
must be responsible for their implementation as branches of the
central government in each area. Such an arrangement will result
in government policies to be implemented by a government closest
to the people. At the same time this would reflect a tendency of
maximum deconcentration of powers within the ambit of a unitary
system of governance.
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3. Nhitng lanh vuwc quyén luc thudc cac chinh quyén dia
phuong (diéu 39).

Trir moét s6 lanh vure nhw diéu 39 (10) va 39 (11) thi nhirng lanh vurc
kia phan Ién 1a nhirng lanh vwc thudc cac don vi dia phwong dudi
cap tiéu bang (nhu thanh phd, cac municipalities) trong hé thdng
lién bang tai Hoa Ky va Uc. Chi c6 mot khac biét quan trong la
nhirng lanh vuc thudc cac chinh quyén dia phwong nay duoc hién
dinh héa ro rét trong hi€n phap clta quéc gia, trong khi dé tai Hoa
Ky hay Uc, cac chinh quyén dia phuong chua dwoc hién dinh hoa
trong hién phap trung uvong.

Ching ta nén nhé mot yéu té quan trong nira la dat nwéc chang ta
hién thoi con nghéo kho va trinh d6 dan chd con thap. Tuy nhién
dan s6 chuing ta twong doi I&n (khoang 92,7 triéu vao thoi diém
2016). Chung ta c6 khoang 50 tinh va mot s6 thanh phé trwc thudc
trung wong nhu Hai Phong, Ba Nang, Ha Noéi va Thanh Phé Ho
Chi Minh. D& ddong méi don vi tinh hoac thanh phd c6 dan so6 dudi
2 triéu dan. Bay la mot con s6 kha Ién va c6 tam voc twong duong
ciia mot ti€u bang nhoé trong mot hé théng lién bang Uc hoic Hoa
Ky.

Céac dia phuwong nhu thé sé la nhirng don vi hanh chanh va chinh tri
cling co cho quan diém da nguyén tich cwc. Cac don vi dia phwong
c6 thé vira la nhitng noi dé hudn luyén mot giai cdp chinh tri gia
sau nay tham gia & cap cao hon, hoac la noi bao tén va cling cb
Iwc lwong cho cac dang phai déi lap.

4. Nhirng lanh vyc quyén Iyc con lai thi thudc chinh quyén
trung wong, nhung qua sv thuwong thuyét va néu dong thuan gitra
trung wong va dia phwong, cé thé chuyén quyén thi hanh cho cac
dia phuong lién hé (diéu 40).

Pay la nhirng lanh virc du thao chwa minh thi nhac téi. Vi khéng duw
tinh trrdc dwoc nén ban duw thdo chwa biét ban chat cac Ianh vuc
nay la gi. Chinh vi thé can phai ap dung linh dong tuy theo hoan
canh.
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3. Areas of powers belonging to local governments (Article
39).

Except areas such as Article 39 (10) and 39 (11), others consists of
areas belonging to local authorities under states’ jurisdiction (such
as cities, municipalities) within a federal system in the USA or Aus-
tralia. The only important difference is that these areas of power are
clearly given recognition in our national constitution, whereas in the
USA and Australia, local authorities have yet to receive constitution-
al recognition at the central level.

We should remember another important factor is that our country is
still poor and demaocratic awareness is still at a low level. However,
our population is relatively high (at about 92.7 millions in the year
2016). We have about 50 provinces and a number of cities direct
under central control such as Hai Phong, Pa Nang, Ha Néi and H6
Chi Minh City. On average each of these provinces or cities would
have a population a little below 2 million people. This is a substan-
tial population and is equivalent to a small state in a federal system
such as Australia or the USA.

Such local regions are administrative and political units capable of
consolidating the pluralist ideal most positively. Local units can be
at the same time training milieus for a political class to participate
in higher political levels at a later stage, or bastions for opposition
political parties for recuperation and consolidation.

4. Residual powers belong to the central government, but

through negotiations and mutual agreement between central and
local authorities, their implementation can be transferred to related
local authorities (Article 40).
These are areas that the draft constitution has not explicitly men-
tioned. Due to the fact that they could not be predicted, we do not
know the nature of these areas of state power. Thus, the imple-
mentation of these powers must be flexible in accordance with the
circumstances.
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BIEU 37
Quyén han cta chinh quyén trung uong:

Chinh quyén trung wong cé thadm quyén théng qua cac sat luat va
thi hanh cac sat luat nay trén céc lanh vuc sau day:

. Ngoai giao.

. Qudc phong

. Quoc tich va di tra

. Hinh luét, Dan Luét va luat thwong mai.

. Quan tri hanh chanh nganh tw phap.

. Giao théng va van tai.

. Kinh t€, Tai chanh, ngan sach qudc gia va thué khéa toan

~NoO o WN P

8. Tién té, thi trrd'ng chirng khbéan va ngan hang.
9. An dinh can luong va do lwong.
10. Ngoai thuwong.

Binh Luan:

Pay la nhirng lanh vuc can thi€t cia moét chinh quyén mét quéc gia
tw tri d€ bao ton yéu tinh don quyén néu trén. Cac lanh vwc nay
bao trum va réng réi hon céac lanh vuc trao cho cac dia phwong rat
nhiéu.

11. An dinh bién giéi gitta cac tinh va cac thanh phé truc
thudc trung wong ké ca viéc thanh 1ap cac don vi méi hoac sat
nhap cac don vi hién hanh.

Binh Luan:

Pay la mot lanh vuc quyén lwc quan trong, xac dinh moét lan nira
tinh cach don quyén cua truyén thdng chinh tri Viét Nam, va sw wu
thang can thiét cta chinh quyén trung wvong.

12. Théng tin va thu tin.

13. Luét lao dbng.

14. Canh sat va tri an.

15. Ché d6 lao dong va lvong bong clia cac vién chirc trong
tham quyén ctia minh, ké ca cac chirc vu dan ctr.
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ARTICLE 37
Powers of the central government:

The central government has the power to enact legislations and
implement them in the following areas:

. Foreign affairs

. Defence

. Citizenship and immigration

. Criminal, civil and commercial laws

. The administration of justice

. Communication and transport.

. The economy, Finance, national budget and national tax-

~NoO o WN P

ation
8. Currency, stock markets and banking
9. Weights and measurements
10. External trade

Commentary:

These are areas essential for a government of an independent na-
tion to protect the unitary character of governance. These areas
of power are much more comprehensive than the powers given to
local authorities.

11. Define boundaries between provinces and cities un-
der direct central control including the creation of new units or the
merging of existing units.

Commentary:

This is an important power, defining once again the unitary charac-
ter of the Viethamese political tradition and the necessary preva-
lence of central authorities.

12. Communication and postal services

13. Industrial and labour laws

14. Police and public security

15. Workforce regimes and remuneration of employees
within its jurisdiction, including elected officials.
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16. Thwong mai xuyén don vi dia phwong.
Binh Luan:

Cac lanh vuyc 12, 13, 15 va 16 la nhirng lanh vwc thudc dac quyén
cua trung wong. Tuy nhién lanh vuc 14 (canh sat va tri an) la lanh
vuc ma trung wong can phai chia xé véi cac dia phuong. Ly do la
vi cac tinh va nhirng thanh pho truc thudc trung wong clia ching
ta dan s6 twong doéi I&n, nhirng diéu kién dia dw, kinh t€ va an
ninh doi khi rat khac biét. Chinh vi thé chinh quyén trung wong tuy
c6 trach nhiém vé canh sat va tri an mot cach tong quét trén toan
quéc, nhwng vi trung wong twong déi xa va & nhiéu mat thuc té,
khong thé gan giii va nhay bén v&i nhirng nhu cau dia phuong
bang nhirng chinh quyén dia phuong dwoc.

Chinh vi thé diéu 39 (9) cling minh thi hién dinh héa lanh vwc canh
sat va tri an nhuw la mét 1anh vwe ma céc dia phwong cling c6 trach
nhiém va tham quyén. DT nhién cé 2 gi¢i han cla dia phwong: thi
nhat la dia phwong chi ¢c6 tham quyén “trong dia phan ctia minh”
(dieu 39) va néu cé sw xung dot gitta sac luat, sac 1énh hoac tac
dong cua chinh quyén trung wong va chinh quyén dia phwong, thi
chinh quyén dia phuong sé nhudng buwéc & mic dd clia sw xung
dot (diéu 52 (1)).

Diéu nay rat co6 loi, vi chdng han trong mot tinh gan bién gi&i thuong
gap van dé budén lau hoac ma tdy, chinh quyén dia phwong, véi sw
Gng hd cla nguoi dan dia phwong, cé thé chi thém ngan quy dé
tang cwong lwc lwvgng an ninh va giai quyét van dé trong pham vi
clia tinh. Céc tinh khac néu tinh trang an ninh tot hon cé thé khong
can dén bién phap nay. Cac hoi dong lap phap céac tinh ciing cé thé
thong qua nhitng sac luat lién hé dén van dé tri an ap dung trong
tinh, mién la khéng di ngwoc lai véi tinh than cda luat phap hién
hanh cla trung wong va khéng di nguoc lai véi hién phap.

Trén binh dién thwc té, canh sat dia phuong sé 1a nhirng phu ta déc
Iwe cho canh sat trung wong va ngan sach cta trung wong khéng
bi ganh nang vé lwvong béng va chi phi cla ho.

17. Phuc hung van héa va bao ton di tich lich str.
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16. Inter-local trade

Commentary:

Areas of power in 12, 13, 15 and 16 are exclusive powers of the
central government. However power in 14 (police and public secu-
rity) is an area that can be shared with local authorities. The reason
being provinces and cities under direct central control have sub-
stantial populations with varied geographical, economic and securi-
ty conditions. Thus, although the central government have respon-
sibilities for police and security generally at the national level, but it
is remote and from a practical perspective, is not close enough and
sensitive enough to local needs than local authorities.

For those reasons Article 39 (9) explicitly enshrines in the constitu-
tion police and public security as an area of power local authorities
also has responsibility and jurisdiction. Obviously, there are 2 lim-
its for local authorities: first local authorities only have jurisdiction
“within their respective territory” (Article 39) and if there is a conflict
between legislations, regulations or executive actions between lo-
cal and central authorities, the local authorities must withdraw to
the extent of such conflict (Article 52 (1)).

This aspect is very beneficial in that for instance a province locat-
ed at a national border may be frequently beleaguered with illegal
trade or drug issues. Then local authorities, with the support of local
residents, may spend additional funds of local budgets to increase
security forces and resolve issues within their jurisdiction. Other
provinces may have better public security conditions and may not
need such measures. Local legislative assemblies in provinces may
also pass legislations relative to police and public security applica-
ble within the provinces, provided they are not contrary to existing
legislations by the central government and the constitution.

At the practical level, the local police will be effective assistants to
the central police and the central budget is not burdened by their
remuneration and expenses.

17. Cultural restoration and the protection of historical ves-
tiges.
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Pho tong théng sé la thanh vién cla ndi cac chiu trach nhiém vé
lanh vwe nay cung véi lanh viee gido duc.

Binh Luan:

Dan tdc chung ta c6 gan 5000 nam van hién. Khi xét k§ nhirng nét
nén tang cla nén van héa dan tdc, ching ta phai thira nhan cé
nhiéu khuyét diém, nhwng cling rat nhiéu wu diém. Trach nhiém
clia chdng ta la phai phuc hwng nhitng wu diém cla nén van héa
dan toc, sau mot thoi gian dai bi bang hoai b&i gan 100 nam bi
ngwoi Phap B6 hd va nhiéu thap nién bi 2 chi nghia tw ban va cong
san thao tang va giat day. Ching ta phai vira 6n c6 (phuc hwng
nhirng yéu t6 tich cuwc cia nén van hoa) vira tri tan (xay dwng dan
chd hién dinh, phéap tri va da nguyén). Chinh vi thé day la mot lanh
virc quyén han vo cung quan trong, va phé téng thong sé dwong
nhién dam trach lanh virc nay trong ndi cac. C6 thé noi rang néu
xay duwng dan chd ma khéng phuc hwng van héa la vong ban vong
ngoai, va la mét ménh dé khong thé chap nhan dwoc trong moi
tredng chinh trj Viét Nam. O mdt mire do vo cung quan trong, thi
xay dwng dan chu hién dinh, phap tri va da nguyén chi la phuong
tién. Trong khi dé phuc hwng lai nhirng yéu t6 tich cwc clia nén van
hoa Viét Nam, dé dem lai nét dac thu cho dan téc mai la ctru canh.
Tuwong quan gitra 2 v€ “van héa” va “dan chud” that su trén ban chat
& mot twong quan cé tinh cach ctru canh va phwong tién, trong dé
dan chu chi la phuwong tién.

18. Bau clr Quéc Hoi, Téng Thong va Phd Tong Thong, Cac
Hoi Bong Lap Phap, Tinh Trwéng va Pho Tinh Trudng, Thi Trudng
va Pho Thi Trwdng cac thanh phé truc thudc trung wong.

Binh Luan:

Ngoai lanh vyc bau clr 1ap phap va hanh phap trung wong, hién
phap ciing giao cho chinh quyén trung wong trach nhiém t6 chirc
bau c cac co quan hanh phéap va lap phap dia phwong. Ly do
chinh Ia vi tinh trang chinh tri tai cac dia phwong cta Viét Nam
chwa da 6n dinh hodc tridng thanh day da dé cac chinh quyén dia
phuong tw to chirc nhirng cudc bau ctr that sy nghiém chinh. Hon
ntra sw kién chinh quyén trung wong (la mot hiru thé phap ly khac
biét) t6 chirc bau ctr cho chinh quyén dia phwong la mot hinh thirc
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The vice-president shall be the member of cabinet responsible for
this area of power together with the area of education.

Commentary:

Our nation has a nearly 5000 year old culture. When we examine
the fundamental characteristics of our national culture, we can rec-
ognize many defects but also many merits. Our responsibility is
to restore the merits of our national culture, after a long period of
deterioration of almost 100 years of French colonization and many
decades of being the puppets and victims of capitalist and com-
munist manipulations. We must review our past (restore positive
aspects of our culture) and learn modern aspects of human cul-
ture (build democracy based on constitutionalism, the rule of law
ans pluralism). Thus, this is an area of power extremely important
and the vice-president must obviously assume responsibility for it in
the cabinet. It would be reasonable to say that building democracy
without cultural restoration amounts to national self-alienation and
would be an unacceptable proposition within Viethamese political
milieu. To an extremely important extent, to build democracy based
on constitutionalism, the rule of law and pluralism is only a means.
Meanwhile, to restore positive aspects of the Viethamese culture,
in order to nurture special characteristics of the nation constitutes
the end. The relationship between the 2 propositions “culture” and
“democracy” in reality, in its nature, is a relationship between end
and means in which democracy is only the means.

18. Elections of Congress, the president and vice-president,
local legislative assemblies, provincial chiefs and vice-provincial
chiefs and mayors and deputy-mayors of cities under direct central
control.

Commentary:

In addition to the elections of the central legislative and executive,
the constitution also grants to the central authorities the duty to or-
ganize elections for local legislatures and executives. The main rea-
son being the local political milieu in Vietnam is not stable or mature
enough for local authorities to organize legitimate elections them-
selves. Furthermore, the fact that the central government (which is
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“kiém soat va quan binh” can thiét dé tranh tinh trang bé phai tai
cac dia phwong dé tranh gianh hoac chia chac quyén lgi. Diéu nay
cling thé hién tinh cach don quyén cua hé théng chinh tri, mac du
van ap dung quan diém dia phuvong phan quyén tich cwc. Trong
Iinh virc nay, chinh quy@n trung wong c6 sw tro giap cia Uy Ban
Bau Ctr Qudc Gia (Chuong IX)

PIEU 38 7 .
Trung uong chuyén quyeén:

Chinh quyén trung wong cé thdm quyén théng qua cac sac luat
nhwng phai chuyén quyén thi hanh cac sac luat thong qua cho cac
chinh quyén tinh va thanh phé trwc thudc trung wong trén cac lanh
vire sau day:

1. Luat Gia dinh.

2. Giao duc.

3. N6ng nghiép va ngu nghiép.
4. An Sinh xa hoi.

5. Thong ké.

6. Y té.

Binh Luan:

DT nhién, & cdp trung wong, van c6 cac bd trwedng va bo lién hé
nhuw néu trén. Chéng han b6 Giao Duc truc thudc phdé Téng Thong.
Tuy nhién nhiém vu chinh sé la ngan sach cho giao duc, kiém soat
trach nhiém thi hanh cac chinh sach giao duc thuc té ctia cac chinh
guyén va cap buc hanh chanh dia phuong.

Trir 1anh vurc théng k&, ching ta nhan thay cac lanh vuc thudc diéu
38 néu trén la nhirng lanh vuc gan glii nhat v&i doi séng nguoi
dan. Nhirng lanh vic nay tuy gan gii nhwng lai 1a nhirng lanh virc
phtrc tap va can rat nhiéu tai chanh dé chu toan. Chinh vi thé tac
gia chu trvong diéu 38 v&i muc dich tao ra mot loai (category) lanh
vire can dugc chinh quyén trung wong théng qua cac sac luat va tai
tro, trong khi d6 phai giao trach nhiém thi hanh cho cac chinh quyén
dia phwong vi cac chinh quyén nay gan giii va nhay bén hon voi
nhu cau cla ct tri. Trén cac lanh vuc nay, thi cac chinh quyén dia
phwong tré thanh hau nhu nhirng chi nhanh ctia chinh quyén trung
wong trong y niém tan quyén ma thoi.
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a different legal entity) organizes elections for local governments is
a form of “checks and balances” required in order to prevent local
nepotism fighting for local spoils. This will also express the unitary
characteristics of the political system, despite the implementation of
the concept of power decentralization in an active manner. In this
area, the Central Government has the assistance of the National
Electoral Commission (ChapterlX).

ARTICLE 38
Powers transferred from the centre:

The central government has the power to enact legislation but must
transfer the implementation of these legislations to provincial and
city governments under direct central control in the following areas:

1. Family law

2. Education

3. Agriculture and fisheries
4. Social security

5. Statistics

6. Health

Commentary:

Naturally, at the central level, there will be still ministers and de-
partments relative to the powers above. For instance the Education
Department will report to the Vice-President. However its main duty
will be the education budget, the supervision of the practical im-
plementation of education policies by local governments and local
administrative units.

With the exception of statistics, other areas under article 38 above
are areas very close to the people’s daily lives. These are close
areas but require substantial finance to carry out. For this reason
the author stands by Article 38 with the aim of creating a category
of areas necessitating central legislation and funding, while grant-
ing the power to implement them to local governments which are
closer and more sensitive to citizens’ needs. In those areas, local
governments become merely quasi central government agencies
within the concept of deconcentration of powers.
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iéng lanh vuc thdng ké, tuy khéng gan gtii véi ngwdi dan mot cach
cu thé, nhwng lai la mot Ianh vire vo cung quan trong, nhat la cho
viéc phan phéi va tai phan phdi tai nguyén trong qudc gia. Ly do la
vi diéu 51 quy dinh sy tai tro ctia chinh quyén trung wong cho cac
chinh quyén dia phwong phai dat trén nguyén tic “binh dang va
khong thién vi". DT nhién dan so la mot yéu t6 rat quan trong dé tai
tro. Cac chinh quyén dia phwong duwong nhién la gan gii nhat va
nhay bén nhat dé dam trach lanh vwc nay.

DIEU 39
Quyén han chinh quyén dia phuong:

Cac chinh quyén tinh va thanh phé trwc thubc trung wong cé tham
guyén théng qua va thi hanh cac sac luat trén cac lanh virc sau day
trong dia phan ctia minh:

1. Kinh t€, Tai chanh va thué khoa trir thué loi tirc va céac
thué lién hé dén cac lanh virc thudc tham quyén chinh quyén trung
wong.

Binh Luan:

Cum tlr quan trong lién hé dén cac lanh vwc quyén luc clha dia
phuong la cum tr “trong dia phan cia minh”. Thém vao doé, khi
chdng ta gidng gidi y nghia cda nhirng lanh vuc quyén Iyc nay
chdng ta phai y thirc dén digu 52 (1) quy dinh minh thj rang, néu cé
sw xung dot quyén luc gitra chinh quyén trung wong va dia phuong
thi chinh quyén trung wong sé wu thang & mdc do va trong pham
vi cUa sy xung dot.

Chéng han, vé dia du, chinh quy&n trung wong c6 thau thué vé van
dé y té (medical tax hay levy) trén toan quoc. Piéu nay khong thé
ngan can mot chinh quyén dia phwong thu thém mot loai thué vé y
t€ khac, trong dia phwong ctia minh, mién 1a hoi dong lap phap dia
phuwong va hanh phap dia phuong thong qua sac luat lién hé.

Tuy nhién, néu chinh quyén trung wong cé sac luat quy dinh nhirng
nguwdi cwu chién binh dwoc mién thué y té, trong khi d6 mot chinh
quyén tinh, chdng han, van ra sic luat dia phwong thau thué y té
cac cwu chién binh, thi sic luat dia phrong nay co thé bi dua ra
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The area of statistics in particular, although not so close to the peo-
ple in practice, is extremely important, especially in the sphere of
national wealth distribution and redistribution. The reason being Ar-
ticle 51 mandates that financial support by central authorities for
local governments must be based upon the principle of “equity and
impartiality”. Obviously, population census becomes an important
factor for financial support. The local governments are closest and
most sensitive to be in charge of this area of power.

ARTICLE 39
Powers of local governments

Provincial governments and city governments direct under central
control have the power to enact legislations and implement them
within their territories in the following areas:

1. The economy, finance and taxes except income tax and
taxes related to areas pertaining to the jurisdiction of the central
government.

Commentary:

The important expression relative to local powers is the expression
“within their territories”. In addition, when we extrapolate the mean-
ing of areas of powers, we must be aware of Article 52 (1) which
explicitly states that, if there is a conflict of powers between the
central and local governments, the central government will prevail
to the extent and within the limit of such conflict.

For instance, geographically, the central government may levy a
medical tax in the whole country. This may not desist a local gov-
ernment from levying another medical tax, within their territory,
provided the local legislative assembly and executive pass related
legislations.

However, if the central government enacts laws exempting war
veterans from medical levies, while a provincial government for in-
stance, enacts local laws to raise a medical levies on war veter-
ans, then local legislations may be challenged before the Supreme
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thr thach truée téi cao phap vién va néu vi hién thi sé vo hiéu lwc.

Tuy nhién trén phwong dién thué lgi tic (income tax) va cac thué
lién hé dén cac lanh vwc thudc chinh quyén trung wong, dién hinh
dé hiéu nhat nhw ngoai thuwong, qudc phong v.v... thi cac chinh
guyén dia phwong (du la trong dia phan ctia minh) cting khéng cé
guyén thu thué. Tuy thué lgi tlrc trong hoan canh twong déi kém
phat trién clta kinh té Viét Nam, chwa dat dén tam murc quan trong
thure sy clia nd, nhung véi da phat trién twong lai, sé tré nén vo
cung quan trong, va hién phap minh thi quy dinh day la lanh vuc
riéng cua trung wong dé ciing ¢6 cho y niém don quyén.

Tuy nhi*ng lanh vuc quyén luc clia dia phwong gi¢i han, nhung dw
thao hién phap minh thi hién dinh héa nhi*rng lanh vwc nay va minh
thi trao quyén lap phap trén cac lanh vuc nay cho cac chinh quyén
dia phwong. Hai bién phap nay nham muc dich “da cwc héa” (plu-
ralize) quyén Iwc chinh tri tai Viét Nam, trong khudn khé hé théng
don quyén, hau tao ra mot xa hdi da nguyén that sw, nhwng tranh
duoc tinh trang st quan hang ctr moét dia phwong tac yéu tac quai.

Chung ta sé c6 tinh trang mét hay nhiéu chinh dang, tuy khéng
ndm dwoc hanh phap trung wong nhung cé thé ndm dwoc hanh
phap hoac lap phap & mét vai dia phwong, trong khi ciing co thuc
lwe cho cube bau ctr ti€p theo. Chung ta sé tranh dwoc tinh trang
mot phe nhém hodc chinh dang duy nhat khi nAm dwoc hanh phap
trung wong la ndm quyén tuyét déi dé khéng ché chinh tredng va
toan dan.

. Cau cong va dudng sa.

Y té.

. Giao duc

. Quy hoach dat dai.

. K§ nghé&, ndbng nghiép va ngw nghiép.

. Cac lanh vuc tir thién va vo vi loi.

. Tai sdn hoac no nan cua tinh hoac thanh phé.
. Canh séat va tri an.

OCoO~NOUIT_WN

Binh Luan:

Cac lanh vuc tir (2) dén (4), (6) va (9) déu la nhirng lanh viec ma
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Court and if found unconstitutional, will be invalid.

However, in relation to income tax and taxes in areas of powers
pertaining to the central government, examples being foreign trade,
defence etc..., local governments (even within their territories) will
not be able to levy taxes. Despite the fact that income tax, in the
current state of relative weakness of the Viethamese economy, has
not yet reached its real level of importance, but with future develop-
ments, it will become crucial, and the constitution explicitly defines
it as the exclusive area of power of the central government to con-
solidate the concept of the unitary state.

Although the areas of powers of local authorities are limited, but the
draft constitution explicitly gives constitutional recognition to them
and grants local governments the authority to legislate in these ar-
eas. These two measures are designed to pluralize political powers
in Vietnam, within the confines of a unitary system, in order to cre-
ate a truly pluralist society, while avoiding a state of anarchy with
local warlords fighting each other beyond central control.

We shall have a situation where one or more political parties, al-
though not able to hold executive power at the central government
level, but can hold executive or legislative power in a few local ar-
eas, while consolidating forces pending the next election. We shall
be able to avoid circumstances when a group or sole political party
holds executive power at the centre, it holds it absolutely to control
the body politic and the entire people.

. Sewers and roads

. Health

. Education

. Land management and planning

. Industries, agriculture and fisheries

. Charitable and non-profit areas

. Assets and liabilities of the province or city
. Police and security

OCoO~NOUIT,WN

Commentary:

Areas of power from (2) to (4), (6) and (9) are areas that the cen-
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chinh quyén trung wong cung chiu trach nhiém trén toan quéc. Cac
chinh quyén dia phwong chiu trach nhiém trong dia phan ctia minh.
Dbiéu 52(1) clia hién phap sé diéu hop twong quan gitra 2 cap chinh
quyén. Hau qua dwong nhién sé la sw b6 tlc cho cac nhu cau
lién hé tuy theo hoan canh dia phwong, va phwong tién tai chanh
dia phwong, dé dap (rng v&i nhu cau cua tirng dia phwong. Vi du
chinh quyén trung wong, theo diéu 37(6), chiu trach nhiém vé van
dé giao thong va lo cac van dé duwong sa trén toan quoc, ké ca
nhirng dudng sa trong mot tinh. Tuy nhién chinh quyén tinh van cé
thé chi phi dé tang cwong thém vé phuwong dién nay theo diéu 39
(2) trong pham vi cua tinh. Canh sat va tri an cling vay. C6 thé cé
ca 2 lyc lwgng canh sat va tri an: Mot cla trung wong va mét cta
dia phwong. Tai Uc chiing ta thdy c6 2 lic lwvgng (lién bang va ti€u
bang). M6i lwc lwvgng hanh xtr trong pham vi quyén Iwc va lanh dia
cta minh.

Riéng cac lanh vuc (5), (7) va (8) la nhirng l&nh vyc thudc dac
guyén cla cac dia phuvong va dugc minh thi hién dinh héa. Co
thé noi day la nhirng Ianh virc nén tang clia cac chinh quyén dia
phuong (cung véi cac lanh vire 10 va 12 sé ban dén sau) quy dinh
vi tri khong thé chdi bo clia cac chinh quyén dia phwong. Dang chu
y nhét la lanh vuc quy hoach dat dai la mét lanh vic quan trong
va gay nhiéu tac dong xa hoi, cling nhw hau qua vé kinh té va tai
chanh. Tac gia tin twdng rang cac chinh quyén dia phuvong Viét
Nam sé& c6 du kh& nang lanh trach nhiém nay, va cac toa an sé giai
guyét nhirng xung doét hoac tranh chap néu c6 xay ra. Chuing ta
khong thé vi ngai nhitng kho khan triedrc mat ma trao tat ca nhirng
I&nh vire quan trong cho trung wong duoc.

10. Phuc hung van héa va bao ton di tich lich st.
Binh Luan:

Bay la mot 1&nh vre v cung quan trong ma & binh dién trung wong,
pho téng thong chiu trach nhiém. Tuy nhién sy dong gdp cua dia
phuwong khong thé thi€u sét, nhat la sy dong gop clia hé théng lang
xa c0 truyén, v&i nhirng phong tuc tap quan cula cac dia phwong
Iwu truyén cho cac doi sau.
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tral government is responsible for across the nation. Local govern-
ments are responsible for them within their territories. Article 52 (1)
will regulate the relationship between these 2 levels of government.
The natural consequence would be the complementation of related
needs in accordance with local circumstances, and local financial
means, to satisfy the requirements of each local area. For instance
the central government, under Article 37 (6) is responsible for trans-
port and roads in the whole country, including provincial roads in
one province. However, the provincial government may spend
money to strengthen this aspect in accordance with Article 39 (2)
within the jurisdiction of the province. The same rule applies to po-
lice and public security forces: There is one belonging to the central
government and one to the local government. In Australia, there are
2 police forces (federal and state). Each police force exercises their
duties within their areas of power and jurisdiction.

In particular, areas of powers (5), (7) and (8) are privileges of local
authorities and are explicitly enshrined in the constitution. It is rea-
sonable to say that these are the fundamental areas of powers for
local governments (together with areas 10 and 12 that we shall dis-
cuss subsequently) affirming the undeniable relevance of local gov-
ernments. Most remarkable is the area of land management and
planning which is essential and generates much social impact as
well as economic and financial consequences. The author believes
that local governments in Vietnam will have sufficient capacity to
handle this responsibility and the courts will resolve all conflicts if
and when conflicts arise.

10. Cultural restoration and the protection of historical ves-
tiges.

Commentary:

This is an area immensely important and at the central level, the
vice-president is responsible for. However local contributions can-
not be ignored, especially the contributions of the system of tradi-
tional villages, with customs and mores passed down through gen-
erations of residents.
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11. Ché dd lao dong va lwvong bdng clia cac vién chirc trong
tham quyén clia minh ké ca cac chtrc vu dan ctr.

Binh Luan:

Pay la moét lanh vuc doc lap cta chinh quyén dia phwong. M6t vién
chtrc clia chinh quyén dia phuvong, véi trach nhiém twong tu mot
vién chirc chinh quy@n trung wong (chang han mot ky sw) c6 thé
lanh lwvong cao hon mét nguoi & cap lién bang, néu chinh quyén
dia phwong nhan thdy c6 nhu cau. Péu nay néi Ién su binh déng
clia moi cap chinh quyén, trong pham vi hi€n phap quy dinh, va sé
la mot dong gdp cu thé vao tién trinh dan chi hoa tich cuc tai Viét
Nam. Trén nguyén tac, chi co hién phap va luat phap la téi cao.
Moi ca nhan va cdp chinh quyén chi la nhirng hiru thé phap Iy binh
déng trudc luat phap.

12. An dinh s6 lwong va ranh giéi gitba cac don vi hanh
chanh trong pham vi cac tinh va thanh phé tric thudc trung wong

13. Ché do6 va phuwong thirc quan tri cac don vi hanh chanh
trong pham vi cac tinh va thanh phé truc thudc trung wong.

Binh luan:

Hai diéu trén dwoc tac gia suy gam rét nhiéu trede khi quyét dinh
hién dinh hoa nham dem lai chiéu sau cho y niém dia phwong phan
quyén, nhuwng ludn nam trong khuén khé cia y niém don quyén
thay vi lién bang cta Viét Nam.

DIEU 40
Cac 1anh vuc quyén han con lai:

Tét ca nhirng Iinh virc nao khéng dwoc nhac tdi trong chuong V
déu thudc vé tham quyén cla chinh quyén trung wong. Tuy nhién
véi sy dong thuan cla cac chinh quyén tinh va thanh phé truc
thudc trung wong lién hé, chinh quyén trung wong co thé thong qua
cac sat luat nhwng chuyén quyén thi hanh cac sac luat nay cho cac
chinh quyén tinh hoac thanh phé nay.
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11. Labour regimes and remunerations of all officials within
their jurisdiction including elected officials.

Commentary:

This is an independent area of power of local governments. An offi-
cial of a local government, with responsibilities similar to their equiv-
alent in the central government (for instance an engineer) may be
paid a higher salary than the one at the centre, if the local authority
perceives such a need. This illustrates the equality between lev-
els of government, within the confines of the constitution and will
contribute concretely to the process of active democratization of
Vietnam. In principle, only the constitution and the law are supreme.
All individuals and levels of government are only legal entities equal
before the law.

12. Determine the number of and boundaries between ad-
ministrative units within provinces and cities under direct central
control

13. Regimes and measures to administer administrative
units within provinces and cities under direct central control

Commentary:

These two articles have been the subject of much thought on the
part of the author prior to being given constitutional recognition, in
order to deepen the concept of decentralization of powers within
the unitary regime in Vietnam as opposed to the federal regime.

ARTICLE 40
Residual powers:

All areas of power not mentioned in Chapter V will belong to the
central government. However, with the consent of related govern-
ments of provinces and cities under direct central control, the cen-
tral government can enact legislations but transfer their implemen-
tation to these provincial and city governments.

<23 .206. -




Du Thao HIEN PHAP VIET NAM

Binh Luan:

M6t ban hién phap khong thé nao quy dinh tat cad moi lanh vic
quyén lwc trong mot quéc gia trong moi thei diém va hoan canh.
Chinh vi thé nhirng quyén Iyc con lai (residual powers), néu co6, can
phai dugc quy dinh r6 rét la sé thudc vé tham quyén cla co quan
quyén lwc nao. Trong mot hé thdng lién bang thi théng thwdng
thudc ti€u bang. Tuy nhién trong hé thdng don quyén, theo téi nghr,
phai thudc vé trung wong thay vi dia phwong. Bi€m then chét, trong
dy thao hién phap, la quy dinh cho phép trung wong co6 thé chuyén
quyén thi hanh cac lanh vuc nay cho cac dia phuwong véi sy dong
thuan cuda cac chinh quyén dia phuong lién hé. Di nhién cac chinh
quyén dia phuwong cé thé thwong thuyét nhirng diéu kién cla sw
dong thuan nay, ké ca nhirng diéu kién tai tro tai chanh hop ly ntra.

CHUONG VI:
Ché Do Bau Cit Hanh Phap Va Lap Phap Tir Trung Uang
Pén Dia Phuwong Gom Cac Tinh Va Cac Thanh Pho Truc
Thuéc Trung Uong.

Binh Luan:

Toan bd chuwong VI, diéu 25 (1) va diéu 39 (12) phdi hgp v&i nhau
va tao ra cac duwdng nét chinh cho luat bau clr hanh phap va lap
phap tir trung wong dén cac dia phwong. Theo diéu 41 (2) chdng ta
nhan thay nhu sau: Vao nam 2016 dan s6 Viét Nam khoang 92,7
triéu. Diéu nay cé nghia la dan sb chung ta sé 6n dinh & khoang
100 triéu. Néu hién phap ching ta quy dinh cho don vi tranh clr vao
ha vién cua chinh quyén trung wong la 500,000 nguwdi dan moét don
vi thi chiing ta sé& c6 200 don vi trén toan qudc bau dan bi€u theo
16i don danh. Theo diéu 41(2) (x) quy dinh, s6 dan biéu bau theo
danh sach lién danh gdp 2 lan s dan bi€u theo don vi don danh.
Nhu thé la ha vién sé c6 khoang 600 dan biéu dai dién cho 100
triéu dan. S6 dan bi€u sé tang lén hoac giam di véi da tang hoac
dd gidm clia dan sé.

Ciing vao nam 2016 Viét Nam c6 khoang 50 tinh va thanh phé truc
thudc trung wong nhu la nhirng don vi dia phuong chinh yéu. Theo
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Commentary:

A constitution cannot define all areas of power of a nation at all
times and in all circumstances. For that reason, residual powers,
if any, must be clearly allocated to the appropriate jurisdiction. In a
federal political system, they normally belong to the states. Howev-
er, in a unitary political system, in my view, they must belong to the
central government instead of the local governments. The crucial
point, in the draft constitution, is to provide for the central govern-
ment the discretion to transfer the implementation of these areas to
the related local governments “with their consent”. Obviously, local
governments may negotiate on the conditions of their consent, in-
cluding conditions for reasonable financial support.

CHAPTER VI:
Regime of election of the executives and legislatives from
the centre to localities including provinces and cities un-
der direct central control.

Commentary:

The entire chapter VI, Article 25 (1) and article 39 (12), in combi-
nation, outlines the laws relative to the elections of the executives
and legislatives from the centre to localities. Pursuant to Article 41
(2) we make the following observations: in 2016 the estimated pop-
ulation of Vietnam stands at 92.7 millions. This indicates that our
population will stabilize at around 100 millions. If our constitution
mandates that each electorate for the lower house at the central
government level shall have a population of 500,000, then we shall
have 200 electorates nationally to elect individual candidates. Ac-
cording to Article 41 (2) (x), the number of members of the lower
house to be elected from the party list shall be twice the number
of those from single seat electorates. Thus the lower house will
have about 600 representatives to represent 100 million people.
The number of representatives will increase or decrease depending
on the growth or reduction in population.

Also in 2016, Vietnam has about 50 provinces and cities under di-
rect central control as basic local units. According to Article 41 (3),
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diéu 41(3) ching ta sé c6 khoang 100 thugng nghi si trong thwong
vién qudc hoi.

PIEU 41
Ché dd bau ctr.

Bau clr sé ti€én hanh theo luat dinh. Tuy nhién cac diéu can ban sau
day can phai tuan hanh:

1. Hanh Phép tai trung wong (Téng Thong va Pho Tong
Thdéng trong cung lién danh trén toan quéc) va dia phuong (Tinh
Truwdng va Pho Tinh Trwdng trong cung mot lién danh trong tinh,
hoac Thi Trwdng va Phé Thi Triwdng trong cung mot lién danh trong
thanh phd) phai bau phiéu kin, lién danh déc cr phai dat dén da s
tuyét doi. Néu két qua chinh thirc vong dau khdng hoi da diéu kién
nay thi bau ctr vong nhi phai dwgc té chirc trong vong mot thang ké
tlr ngay c6 két qua. vVong nhi chi 2 lién danh cao phi€u nhat duwoc
quyén tranh ctr, sau khi da loai trtr nhirng lién danh cao phi€u hon
nhwng da rat lui hgp phap, néu cé. Sau vong nhi, lién danh cao
phi€u hon sé& thang ct.

Binh Luan:

M6t cach van téc cé 2 phwong phap bau cir hanh phap hién hanh
trén thé gidi: Phwong phap c6 dién la “ngwa chay vé nhat” va
phwong phap méi hon la “da s6 2 vong”. Dy thao hién phap cho
rang phwong thirc dau tién c6 qua nhiéu bat céng, va khong da sy
nhay bén dé thé hién da s6 long dan. Chinh vi thé chiing ta phai
chl trvong phuong thire bau clr “da s6 2 vong”. Bang phuong thic
nay cung véi phuwong thirc bau ctr “dai dién theo ty 16" (proportional
representation) ap dung cho ha vién va diéu 15 quy dinh bau ct
la mot nghfa vu co tinh cach bat budc, du thao hién phap sé giam
thi€éu t6i da anh hwdng qua manh cla gigi tw ban, gi¢i nha giau,
trén chinh trwong, vi thong thwong nhirng gidi ngheo kho va lao
dong it y thirc vé quyén bau clr cila minh. Cac cudc nghién clru
thdng ké cho thdy rang gi¢i lao déng va nghéo khd thong thuong
khong hanh xi quy&n bau clr thudrng xuyén bang gi¢i nha giau.
Ciing chinh vi ly do nay, ngay cé trong cac nuwéc dan cha k§ nghé
phat trién, ching ta cling thay nhirng sw bat cong xa héi hién nhién,
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we shall have about 100 senators in the Senate or upper house of
Congress.

ARTICLE 41
Electoral regime:

Elections will take place in accordance with law. However, the fol-
lowing basic conditions must be complied with:

1. The executives at the central level (the president and
vice-president in the same ticket nationally) and local level (pro-
vincial chiefs and deputy provincial chief in the same ticket in the
province, or mayor and deputy mayor in the same ticket in the city)
must be elected by secret ballot, the successful ticket must reach
the absolute majority. If the official result does not provide for this
condition then a second round election must be organized within
one month of the date of the result. Only two tickets with the high-
est vote can participate in the second round, after the elimination
of tickets with higher votes but lawfully withdrawn if any. After the
second round, the ticket with the higher vote will win the election.

Commentary:

In a nutshell, there are 2 methods to elect the executive branch in
the world: the traditional one is the “first past the post” method and
the newer one is the “two round majority”. The draft constitution pro-
poses that the first method is too unjust and not sensitive enough
to reflect the will of the majority of the people. Thus we should pro-
mote the two round majority method. With the combination of this
method and the proportional representation method applicable to
the election of members of the lower house and Article 15 mandat-
ing voting as a compulsory duty, the draft constitution will minimize
the strong influence of capitalists, the wealthy class, in political mat-
ters, because generally the poorer people and working class are
less aware of their voting rights. Studies in statistics have shown
that the working class and disadvantaged people usually do not ex-
ercise their voting rights as much as the wealthy class. For this very
reason, even in industrialized and advanced democracies, we can
still witness obvious social injustices, because the poorer people do
not exercise their right to vote. The effect is that their influence on
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vi khi ngudi dan nghéo khdng hanh x&r quyén bau clr. Hau qua
la anh huwéng clia ho dbi véi cac chinh sach cliia chinh pha, nhat
la trén phuong dién tai phan phdi cta cai (wealth redistribution),
khéng phu hop véi ty |1é that sy clia ho trong dan s6 qudc gia. Két
qua la cac chinh sach chinh pht ngay cang dao sau hé chia ré gitra
nguoi giau va ngui ngheo trong xa hoi.

Ché dd bau clr cuvdng bach la mot bién phap dan chi vo cung tich
cuwc dé quan binh héa xa hoi. Bau ctr da so 2 vong dwoc coi nhw
la dan cha hon “ngwa chay vé nhat” va dang dwoc ap dung tai cac
quéc gia nhw Phap, Ao quéc, Nga S6 v.v...Mot wu diém nira cha
phuong phap bau ctr da sé 2 vong la tranh duoc tinh trang cac
ca nhan hay dang phai nhiéu tién, muén khuynh loat chinh truvong
bang cach bé tién ra dé dang dung nhirng (rng clr vién cudi, cung
lap trirong hoac lap trwdng twong tw véi doi thd cla minh, dé chia
bét phi€u déi thu.

Uu diém hién nhién nira 1a ching ta sé& chac chan rang lién danh
dac clr sé duoc da s tuyét doi bau Ién.

2. Ha Vién Qu6c Hoi va cac Hoi Bong Lap Phéap clia cac tinh
hoac thanh phé trwc thudc trung wong phai bau phi€u kin nhu sau:

(i) C6 2 hinh thirc tranh ctr song hanh: &rng ctr don danh
truc ti€p tr cac don vi tranh clr lién hé, hodc rng clr theo danh
sach rng vién chinh thirc dwgc cac chinh dang thanh 1ap. Cir tri
trong cac don vi tranh clr sé bau cho cac ca nhan tranh ctr. C tri
toan quoc hoac toan tinh hay thanh phd lién hé sé bau cho toan thé
chinh dang theo danh séach .

(ii) MGi don vi tranh ctr chi dugc cir mot dan bi€u hoac
nghl vién vao Ha Vién Quéc Hoi hoac H6i Bong Lap Phap lién hé.
U'ng vién nao dat dwoc da s twong déi sé dac cir.

(i) Bon vi tranh ct Ha Vién do Uy Ban Bau Ct Quéc
Gia quy dinh theo chwong IX trén cac nguyén tac sau day:

(iv) MGi tinh va thanh ph6 triec thudc Trung Uong chia
thanh nhirng don vi tranh ctr trung binh 500.000 dan moi don vi.
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government policies, especially in relation to wealth redistribution,
does not reflect their true proportion in the national population. The
result is that government policies with time tend to widen the gap
between the rich and the poor in society.

The regime of compulsory voting is a very positive measure to rebal-
ance society. The two round majority voting method is considered
more democratic than the first past the post method and is currently
applicable in France, Austria, Russia etc...Another advantage of
the two round majority method is that it avoids situations where
individuals or parties who are wealthy and wish to manipulate the
body politic by fronting bogus candidates, with policies identical or
similar to their opponents, in order to reduce their vote.

Another obvious advantage is that we are certain that the winning
ticket will be elected by an absolute majority.

2. The House of Representatives and Legislative Assem-
blies of the provinces and cities under direct central control must be
elected by secret ballot as follows:

(i) There are 2 parallel methods of standing for elec-
tion: individual candidates direct from related electorates, or as part
of lists of candidates officially formed by political parties. Voters in
electorates will vote for individual candidates. Voters in the whole
country or the whole province or city in question Will vote for the
whole party according to the lists.

(ii) Each electorate can only elect one representative or
deputy to the House of Representatives or related local legislative
assembly. The candidate with a relative majority will be elected.

(iii) The House of Representatives electorates will be
determined according to Chapter I1X on the following principles:

(iv) Each province and city under direct central con-

trol shall be divided into electorates with an average population of
500,000 each.
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(v) Tinh hoac thanh pho tryc thudc trung wong ¢ it nhat
1 don vi cho du dan s6 thap hon 500.000

(vi) Khi dan sé thang du trong tinh hoac thanh phé truc
thudc trung wong khoéng dat dén 300.000 thi khdng duoc thanh lap
don vi tranh c&r thém ma dan sé thang dw nay duoc phan phéi déu
cho cac don vi khac

(vii) Dan sé can ct trén théng ké chinh thirc méi nhat
culia chinh phu.

(viii) Bon vi tranh cr HI Bong Lap Phap bia Phuwong
la cac quan, huyén va nhirng don vi triec thudc khac

(ix) Sau khi da cé két qua cudc bau ctir tlr cac don vi
tranh ctr, moi chinh dang sé& dwoc bd sung bang mot s6 (rng vién
dac ctr tlr trong danh sach da ndp véi muc tiéu lam cho s6 (rng vién
d&c ctr cia moi chinh dang dat dén con s6 twong xtng nhat vai ty
l&é s8 phiéu tdng quat ma ho dat dwoc. Cac tng clr vién dac cir tir
cac don vi tranh ctr khong dwoc thay doi.

(x) SO lwgng trng vién déc clr tir danh sach cao gép 2
lan s6 don vi tranh cr toan quéc, toan tinh hodc toan thanh phé
trire thubce trung wong.

(xi) Chinh dang nao khong dat duoc ty 1& s6 phi€u 5%
toan quoc tré Ién (cho Ha Vién) hoac toan tinh hoac toan thanh phd
trc thudc trung wong (cho HOi Bong Lap Phap bia Phuvong) sé
khong dwoc bd sung tir danh sach.

(xii) Chinh dang nao dat dwoc con s tng vién dac ct
tlr cac don vi tranh clr cao hon ty 1é s6 phi€u toan quéc hoac toan
tinh hodc toan thanh phd ma ho cé, sé dwoc gitra s6 ghé thang dw.

(xiii) Cac chirc vu cha tich va pho chd tich ha vién ciing
nhu chu tich va phé cha tich hoi déng lap phap dia phuwong do cac
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(v) Each province or city under direct central control will
have at least 1 electorate even when they have a population below
500,000

(vi) If the surplus population in a province or city under
direct central control does not reach 300,000 no additional elector-
ate can be formed but the surplus population will be evenly distrib-
uted to other electorates.

(vii) The population will be based on the latest official
census of government.

(viii) Electorates for elections to the local legislative as-
semblies are the urban, rural districts and other units under imme-
diate local control.

(ix) After the result of voting in electorates, each political
party will be complemented with a number of successful candidates
from the list already submitted with the aim of making the number
of successful candidates for each political party reach the numbers
most accurately reflecting the proportion of total votes they have
achieved. The successful candidates from electorates remain un-
changed.

(x) The number of successful candidates from the list
is twice the number of electorates in the country or province or city
under direct central control.

(xi) A political party unable to achieve a proportion of
5% of the national votes (for the House of Representatives) or the
whole province or city under direct control (for the local legislative
assembly) will not be entitled to complementation from the list.

(xii) The political party achieving a number of success-
ful candidates from electorates higher than the proportion of votes
they obtain nationally or in the province or city, will be able to keep
the extra seats.

(xiii) The positions of speaker and deputy speaker of
the House of Representatives or speaker or deputy speaker of the
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dan bi€u va nghi vién lién hé bau Ién trong vong 8 tuan sau ngay co
két qua bau ctr, tlr hang ngli cac dan bi€u va nghi vién dac ctr.

Binh Luan:

Mot cach tom lwoc ( www.fairvotecanada.org) c6 3 thé thirc bau ctr
dai dién ttjeo ty I& chinh: Th& nhat la “danh sach dang phai”, th& nhi
la “ty 1&é hon hop” va th ba la “phi€u don chuyén nhwong”.

Danh sach dang phai:

Ctr tri hoac toan quéc, hoac qudc gia chia ra thanh nhiéu don vi co
nhiéu ghé, sé bau cho lién danh thay vi tirng &rng cr vién. Bang
hoac phe nhém nao c6 nhiéu phi€u thi sé duwoc nhiéu ghé nhat.
Thong thuwong mot qubc gia co thé chia ra lam nhiéu don vi tranh
ctr va mdi don vi 6 nhidu ghé dai dién (multiseat electorates). Tuy
nhién diéu nay khéng nhat thiét bat budc. Cac qudc gia theo hé
thdng nay gom cé cac nwéce thudc ban ddo Scandanevia, Hoa Lan,
Ao, Do Théi va Nam Phi.

Ty 1& hon hop:

Cr tri bau theo mdt mé thirc hdn hop gitra “ngwa chay vé nhat” va
“danh sach dang phai” nhu trong truong hgp dw thao hién phap
ap dung cho bau c ha vién va hdi dong lap phap mdi don vi dia
phuong. Mai clr tri trong moét don vi tranh ctr dén ngay bau cir sé&
bau 2 lan. Lan thr nhat dé chon rng clr vién cho don vi tranh ctr
noi minh cu ngu va lan th nhi cho danh sach dang phai minh
chon lya trén toan quéc hoac toan tinh hoac toan thanh phd. Trong
treong hop Viét Nam, khi da c6 nhirng don vi tranh ct ha vién cho
moi vung thi khéng can chia ca nudc ra lam nhiéu “don vi tranh ctr
nhiéu ghé” cho cac danh sach dang phai nira. Néu bau clr ha vién
thi dan ching sé bau cho toan quéc va néu bau ctr hdi dong lap
phap dia phuong thi dan ching sé bau toan dia phwong lién hé.
Cac qudc gia theo hé théng nay gébm Tan Tay Lan, Bic Qudc sau
dé nhi thé chién, T6 Cach Lan va Wales.
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local legislative assemblies will be elected by the related represen-
tatives and local deputies within 8 weeks of the election results,
from the ranks of elected representatives and deputies

Commentary:

In summary (www.fairvotecanada.org) there are 3 types of main
proportional representation ballots: The first is “party list”, the sec-
ond is “mixed proportional” and the third is “single transferable vote”.

Party list:

The national electorate or nation, divided into multi-seat elector-
ates, will vote for tickets of candidates in lieu of single candidates.
The party or group with more votes will be awarded more seats.
Usually, each country can be divided into several electorates and
each may have several representatives. But this is not compulso-
ry. Nations following this system include those in the Scandinavian
peninsula, the Netherland, Austria, Israel and South Africa.

Mixed proportional:

The electorate follows a mixed method between first past the post
and party list as in the case of the draft constitution applicable to the
House of Representatives and local legislative assemblies. Each
voter in an electorate will vote twice. The first vote to choose the
candidate for the electorate of their residence and the second time
for the party list of their choice nationally

or provincially or city-wide. In the case of Vietham, when we have
local electorates, there is no need to divide the country into multi-
seat electorates for party list. The voters will cast their votes na-
tionally for the House of Representatives and province-wide or
city-wide for the local legislative assemblies. Nations following this
model include New Zealand, Germany after World War Il, Scotland
and Wales.
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Phi&u don chuyén nhuong:

Phuwong thirc nay cling x&r dung danh sach &rng ctr vién theo dang
phai hoac phe nhom. Cé nhiéu “don vi tranh ct nhiéu ghé”. Mi
phe nhém hoac dang phai cé quyén dwa ra nhiéu &rng clr vién t6i
da bang s6 ghé téng quét c6 thé déc clr. Tuy nhién ctr tri c6 thé bau
cho tirng trng cr vién thay vi danh sach dwa ra. Ctr tri c6 thé xép
hang céc tng ctr vién (1,2,3 v.v......) theo dang cap chon luc cua
minh. U'ng clr vién nao du tuc s6 thi dwoc dac cir. Cong thikc toan
hoc tinh tlc s6 nhw sau:

Tac S6 = (Téng s6 phiéu /chia cho s6 ghé co thé dac clr + cong
mot) + cong mot. Tlrc la néu téng s6 phi€u la T va s6 ghé c6 thé dac
clr Ia G thi cong thirc cé thé viét nhu sau:

Tuc S6 = (T/G+1) + 1.

Nhuw vay c6 nghia la trong mot don vi c6 5 ghé thi tlc s6 sé la mot
phan sau tong so phi€u cong mot. Va trong mot don vi 6 ghé thi tlc
sO sé la mot phan bay tong so phi€éu cong mot.

Khi tlc s6 da dat dwogc va cac phi€u s6 mot da dém xong thi nhirng
phi€u du ctia (rng vién dac clr s& duwoc chuyén nhurong theo ding
y nguyén cla ct tri cho &rng vién ké tiép. Tién trinh nay ti€p tuc cho
dén khi tat ca cac ghé déu co trng vién dac clr. Cac qudc gia theo
hé théng nay gom Ai Nhi Lan (ca Nam 1an Bac), Malta, & Uc Chau
thi ap dung cho Tasmania va Australian Capital Territory va Thuong
Vién Lién Bang.

Mot cach tong quat, trong 3 phwong thirc “dai dién theo ty 18" néu
trén thi phuwong thire thie nhi “ty 18 hdn hop” c¢é vé phi hop nhét cho
tinh hinh chinh tri tai Viét Nam nhwv la phwong thirc bau ha vién.
Phwong thirc th(r nhat “danh sach dang” cé khuyét diém twong
déi tram trong la nguoi dan tirng don vi khdng dugc quyén chon
ca nhan ngudi dai dién ma minh wa thich cho don vi cia minh.
Phuwong thirc thir 3 cé khuyét diém twong doi tram trong la phirc
tap va kho hi€u doi véi mot quéc gia ma trinh dé dan chu chuwa
dwogc phat trién tdi da. Chi cé phwong thirc th&y nhi vira dem lai sw
nhay bén cho y dan (sd dan bi€u sé twong xi&ng véi mirc do Ung
ho clia nguwoi dan cho tirng phe nhom hoac dang phai) ma dong
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Single transferable vote:

This method utilizes party candidate lists or group candidate lists.
There are several multiseat electorates. Each group or party can
propose a number of candidates not exceeding the total number
of candidates available. However voters can vote for individual
candidates in lieu of the list proposed. Voters may rank candidates
(1,2,3 etc...) in accordance with their preference. The candidate
who reaches a quota will be elected. The mathematical formula to
calculate is as follows:

Quota= (total votes/by the number of total seats available + 1)+ 1.
That is if the total votes are T and the number of seats available are
G, then the formula can be written as:

Quota= (T/G+1) + 1

Thus in an electorate of 5 seats the quota will be one sixth of the
total vote plus one. And in a 6 seat electorate the quota will be one
seventh of the total votes plus one.

When the quota has been reached and votes counted, the excess
votes of a candidate will be transferred to the next candidate ac-
cording to the wishes of the voter. This process will continue until
all seats have been taken by candidates. Nations following this sys-
tem include Ireland (both North and South), Malta, Australia (in the
state of Tasmania, the Australian Capital Territory and the Federal
Senate)

In short, of the 3 methods of proportional representation above,
the second one which is mixed representation appears to be most
suitable for the political situation of Vietnam as

the method for election to the House of Representatives. The first
method of party list has a relatively serious drawback in that local
people have no right to choose the representative of their liking
in their own electoral unit. The third method has a relatively seri-
ous drawback in that it is complex and difficult to understand for a
country whose level of democratic awareness has not developed to
the optimum level. Only the second method can be both sensitive
to the people’s will (the number of representatives will reflect the
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thoi cling cho phép nguwoi dan dia phwong ¢ ti€éng ndi truyc ti€p bau
cho mét ca nhan minh chon Iya, trong don vi tranh clr dia phwong
ctia minh.

Khi diéu 41 cla dy thdo duoc ap dung thi ha vién sé c6 khoang
200 don vi tranh cr ha nghi vién va 400 ghé ha nghi vién tranh ctr
theo danh sach dang phai. Ha vién sé c6 tong so la khoang 600 dan
biu. Bang chiém dwoc da sd clr tri s& nam dwoc da sb trong ha
vién. Ty s6 dan biéu clia mdi dang sé tuwong xing véi ty sé phiéu
tng hd. Néu dan sd chilng ta tang Ién thi s6 dan biéu sé tang theo
va nguwoc lai. Néu diéu khoan bau clr dwoc tu chinh tang dan sb
trong mot don vi lén, thi s6 dan bi€u trong ha vién sé giam va néu
tu chinh gidm dan sé trong mdi don vi thi s6 dan biéu sé ting lén.

3. Thwong Vién Quéc Hoi phai bau phi€u kin va don danh
nhu sau:

Ctr tri mdi tinh hodc thanh phé tryec thudc trung wong duoc quyén
bau 2 thuwong nghi si vao Thwgng Vién Qudc Hoi. Hai rng vién
dugc s phiéu cao nhat s& dac cir. Cac chirc vu chil tich va pho
chd tich thuong vién dwgc cac thwgng nghi s bau Ién trong vong 8
tuan sau ngay c6 két qua bau ctr tr hang ngii cac thuwgng nghi si.

Binh Luan:

Pay la co quan dan clr duy nhat con dugc bau theo thé thirc “nguwra
chay vé nhat”. Tuy nhién vi mdi tinh hodc thanh phé trwc thudc
trung wong co thé duoc 2 (rng vién dac ctr, nhitng bat cong va tinh
cach thiéu dai dién ctia phuong thirc bau ctr nay phan nao giam
thiéu, vi xac xuét 2 (rng vién dic clr nay quy tu dwoc it nhat 50% s
phi€u cao hon la tredng hop chi cé6 mot tng vién dac cr.

V@i sb tinh va thanh phd trec thudc trung wong hién nay (khoan
50 don vi), thwong vién sé c6 khoang 100 thwong nghi si, dé dai
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proportion of popular support for each group or political party) and
at the same time would allow local people a direct voice to elect an
individual of their choice, in their own local electorate.

When Article 41 of the draft constitution is applied, there will be
about 200 electorates for the House of Representatives and 400
seats of this lower house available according to the party lists. The
lower house will have a total of about 600 representatives. The par-
ty with the majority of voters support will control the majority of the
lower house. The proportion of representatives of each party will
accord to the proportion of electoral support they receive. Any in-
crease in population will result in an increase in number of repre-
sentatives and vice versa. If provisions for elections are amended
to increase the population of each electorate then the number of
representatives in the lower house will decrease and if the amend-
ments require a reduction in population in each electorate then the
number of representatives will increase.

3. The Senate will be elected by secret ballot and individual
candidates as follows:

Voters in each province or city under direct central control can elect
2 senators to the Senate. The 2 candidates with the highest votes
will be elected. The positions of president and vice-president of the
Senate will be selected by the senators from among their ranks
within 8 weeks from the date of the election result.

Commentary:

This is the only elected organ to be elected via the first past the post
method. However, because each province or city under direct cen-
tral control can have 2 successful candidates, inequities resulting
from the unrepresentative characteristics of this method is some-
what reduced, because the probability of 2 candidates gathering at
least 50% of the votes is higher than in the case there is only one
successful candidate.

With the current number of provinces and cities under direct central
control (about 50 units), the Senate will comprise about 100 sena-
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dién cho quyén lgi ctia cac don vi dia phuong chinh dwéi cap trung
wong. Cling nhu tai Hoa Ky, cac chire vu thuwgng nghi st (cling nhw
cac chirc vu tinh trdng hodc thi trwédng tai Viét Nam, von ky thuc
mot phan nao twong dwong véi chirc vu théng déc ti€u bang tai
Hoa Ky) sé la nhirng ban dap cho nhirng khuén mat sang gia, tranh
clr cac chirc vu téng théng va pho téng thdng trong twong lai.Cac
chirc vu nay ciing la cac diém twa rat t6t cho cac dang phai khac
nhau dé phét huy thuc té quan diém da nguyén bang quyén luc va
anh hwéng thuc té trén chinh tredng.

4. Téng Thong sé cong b6 cac ngay tong tuyén clr cac co
céu chinh quyén trung wong va dia phuong. Bau clr phai dién ra
khéng sém hon 3 thang tir ngay man nhiém ky, trong mét ngay Chu
Nhat. Céng bd phai dua ra tr 6 dén 7 thang truéc ngay bau ctr.

5. Ngay tong tuyén clr cac co cau chinh quyén dia phwong
sé dién ra 2 nam sau ngay tong tuyén clr trung wong, sai biét trwéc
sau khong qua 1 thang.

Binh luan:

bay la nhitrng diéu khoan hoan toan c6 tinh thd tuc. Bau clr trung
wong va dia phwong cach nhau 2 ndm la dé nhan dan phan biét ro
gitra 2 cap chinh quyén va mdc doé quan trong clia ca 2 bén.

CHUONG VII:
DU THAO HIEN PHAP.

) CHUONG VII:
Quyén han cua Hanh Phap Va Lap Phap Tai Dia Phuong:

Binh Luan:

Néu chdng ta quan niém cac chinh quyén dia phwong la mot trong
nhirng nén tdng ctia mét ché dd dan chd da nguyén that sw, thi
chdng ta phai hién dinh héa khéng nhirng twong quan quyén luc
gitra trung wong va cac dia phuvong, twong quan quyén lyc gitra
hanh phap, lap phap va tw phéap tai trung wvong, ma twong quan
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tors, to represent the interests of the main local units below the cen-
tral government. Similar to the USA, positions of senators (as well
as provincial chiefs or mayors in Vietnam, in essence equivalent
to positions of state governors in America) will be stepping stones
for rising stars, to stand for elections to positions of president and
vice-president of the future. These positions are also very good cit-
adels for various political parties to put into practice the pluralist
principle through their concrete power and influence on the body
politic.

4. The president will announce the date of general election
for central and local government organs. The election must take
place not earlier than 3 months from the date of expiry of the terms
of office, on a Sunday. The announcement must be made within
from 6 to 7 months before the date of election.

5. The date of general election for local government organs
will take place 2 years after the central government general elec-
tion, within 1 month of the exact date on either side of the calendar.

Commentary:

These are completely procedural articles.

The 2 year gap between central and local elections aims at helping
the people distinguish clearly the 2 levels of government and the
importance of both.

CHAPTER VII:
THE DRAFT CONSTITUTION

CHAPTER VII:
The powers of the local executive and local legislature:

Commentary:

If we consider that local governments are the foundations of a gen-
uine pluralist political regime, then we have to give constitutional
recognition not only the power relationship between central and
local authorities, the power relationship between the executive,
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qguyén luc gitra hanh phap va lap phap tai cac dia phwong cling
phai dwgc hién dinh héa mot cach nghiém chinh nira. Tuy quyén
Iwc tai dia phuong gi¢i han hon, nhung cac dia phuong gan gdii
véi doi séng thuwong nhat clia ngudi dan, va nhirng lanh v trach
nhiém cua ho v cung quan trong, khéng kém cac lanh vuc duwoc
quy dinh cho trung wong.

DIEU 42
Quyén han cla tinh truéng va thi truéng:

Tinh trwdng hoac Thi trvdng c6 cac trach nhiém va quyén han nhw
sau:

1. La vién chirc cao cap nhat ctia Tinh hoac Thanh Phé lién
hé va chi huy trwdng cac lwc lwvgng an ninh, cdnh sat va cong an
dia phwong, trlr cac luwc lwgng tri an va quan doi thudc tham quyén
trung wong.

Binh Luan:

Tinh trwéng hoac thi trwéng dia phwong cé trach nhiém va quyén
han nay, vi ho dai dién cho hanh phép dia phuvong. Chung ta phai
xac dinh 2 diém quan trong: tredc hét ho chi huy céc lwc lwvgng an
ninh, canh sat va céng an dia phwong, khdng phai ctia trung wong
vi chinh quyén trung wong theo diéu 37 (14) c6 luc lvong riéng va
c6 cap chi huy riéng & tirng dia phwong. Sau d6 mot diém quan
trong nira la quan déi khong Ié thudc vao hanh phap dia phwong
ma c6 co cau chi huy hang doc riéng Ié thudc trung wong. Biéu nay
cling c6 yéu tinh don quyén cla chinh tri Viét Nam nhw la mét phan
dé cha yéu tinh lién bang ciia Hoa Ky hoac Uc Pai Loi.

2. Ky dé phé chuan hoac phu quyét cac dw luat duwoc Hoi
Dong Lap Phap thdng qua. Trong truong hop phu quyét phai g&i lai
Hoi Bong trong vong 8 tuan kém theo mot van ban néi I1én nhirng
bat dong y kién ctia minh. Néu Hoi Bong mot lan nira thdng qua
v&i da sb it nhat 2/3 thi du luat duwong nhién tré thanh luat. Trong
trvdng hop tinh trwd'ng hoac thi tredng khong g&i tra du luét lai HoI
Bong trong vong 8 tuan thi sé dwong nhién tré thanh luat.
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legislature and judiciary at the central level, but also the power re-
lationship between the local executive and legislature must be le-
gitimately enshrined in the constitution. Despite the fact that local
government powers are more limited, local governments are closer
to the daily lives of the people and their areas of responsibilities
are immensely important, no lesser than those areas reserved for
central authorities.

ARTICLE 42
Powers of the provincial chief and mayor:

The provincial chief or mayor has the following responsibilities and
powers:

1. They are the highest ranking official of the related prov-
ince or city and command all local security, police and public safety
forces, with the exception of security and military forces under cen-
tral jurisdiction.

Commentary:

The provincial chief or mayor has this responsibility and power, be-
cause they represent the local executive. We must affirm 2 import-
ant points: first of all they command local security, police and public
safety forces, not belonging to the central authorities because the
central government pursuant to Article 37 (14) has their own forc-
es and their own commanders in each locality. In addition, another
important point is that the army is not dependent on the local exec-
utive but has a separate vertical command structure under central
control. This element consolidates the unitary character of Vietnam-
ese politics as an anti-thesis of the federal character of the USA or
Australia.

2. Sign into law or veto all draft laws passed by the local
legislative assembly. In the case of vetoes, they must return to the
assembly within 8 weeks together with a written document citing
their disagreements. If the assembly once again passed such draft
law with a majority of at least 2/3 then the draft law will become
law automatically. In the event the provincial chief or mayor fails to
return the draft law within 8 weeks, it will also automatically become
law.
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3. Bé trinh HOi Bong Lap Phap bia Phuong ctr 3 thang
truvde tai khéa moi nam mot du luat vé ngan sach dia phuong cho
tai khoa sap toi.

Binh Luan:

Hanh phap tai dia phwong hau nhu phan anh hoan toan, nhung &
cap do thap hon, hanh phap tai trung wong, trong twong quan doi
v&i lap phap. Tc la cé quyén phi quyét cac du luat. Nhwng hanh
phap c6 quyén wu thang sy pht quyét do bang mét da s6 hién
dinh. Ba s0 can thiét nay dwoc quy dinh la 2/3 thay vi 3% dé ndi I1én
tam mic quan trong cla lap phéap tai dia phwong. Lap phap tai dia
phwong phan anh y dan tai dia phuong twong déi trung thuc hon
hanh phéap vi phuong thirc bau ctr nhay bén hon nhu da quy dinh
trong du thdo. Thém vao do6 ngan sach dia phwong cling phai duoc
thong qua bang mot dw luat theo ding nguyén téc “khoéng bao gidr
c6 chi khoan ma khong cé séac luat lién hé thong qua” theo diéu 53
cua hién phap ap dung cho ca trung wong lan dia phwong.

4. B0 nhiém cac uy vién cla Gy ban hanh chanh tinh hoac
thanh pho lién hé cling nhu tat ca cac chirc vu cong chirc trong dia
phuong.

5. Chu toa cac phién hop ctia uy ban hanh chanh.

6. Bé trinh trwéc HOi Bong Lap Phap Bia Phuong nhirng duw
luat xuét phat tir hanh phap dia phuong.

7. Hanh x(r tat ca moi quyén hanh phap dé diéu hanh cong
viéc dia phuong.

Binh Luan:

O mirc dd thdp hon, Gy ban hanh chanh dia phuong twong dwong
v&i ndi cac tai trung wong. Bay hom nhirng vién chirc cao cap cla
dia phwvong. Ho hoan toan tuy thuéc vao sw tin nhiém cua tinh
trevdng hoac thi trwéng. Ho khdng nhirng c6 van cho tinh trudng
hoac thi trwéng trong viéc diéu hanh guéng may chinh quyén, ma
ho con truc ti€p diéu hanh co quan lién hé dwi quyén cla ho. Tuy
nhién ho chi chiu trach nhiém trwéc tinh tredng hoac thi trwdng ma
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3. Submit to the local legislative assembly 3 months before
the each financial year a draft law on the local government budget
for the next financial year.

Commentary:

The executive at the local level almost completely mirrors, but at a
lower level, the executive at the central level, in its relationship with
the legislature. That means the right to veto draft legislations. But
the legislature can override such veto with a constitutional majority.
The required majority is defined as 2/3 in lieu of % to reflect the
importance of the legislature at the local level. Local legislatures
mirror much more accurately the will of the local people because
of the much more sensitive electoral method as defined in the draft
constitution. Furthermore, local budgets must also be passed via
a draft legislation in accordance with the principle “There shall be
no expenditure items without related authorizing legislation.” As per
Article 53 of the constitution applicable to both central and local
governments.

4. Appoint all commissioners for all administrative commis-
sions of related provinces or cities as well as all public employees
in the localities.

5. Chair all meetings of administrative commissions

6. Submit to the local legislative assembly all draft legisla-
tions originating from the local executive

7. Exercise all executive powers to administer all local af-
fairs.

Commentary:

At a lower level, the local administrative commission is the equiv-
alent of the cabinet at the central level. It comprises high officials
at the local level. They depend entirely on the confidence of the
provincial chief or mayor. They not only advise the provincial chief
or mayor in the governing process, but they also directly administer
the organs under their control. However, they are only accountable
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thoi. Nguyén téc téng théng ché ciing duoc thé hién rd rét noi cép
buwc dia phuong nay.

DIEU 43
Bau crva ung ctr.

Moi cong dan Viét Nam 21 tudi tr@ Ién , néu c6 quyén bau clr, déu
dwoc quyén ting cir va dac clr vao cac chirc vu Tinh tredng, phd
tinh trudng hoac Thi Trwdng, pho thi trwéng cac thanh phé truc
thudc trung wong.

PIEU 44
Nhiém ky:

Nhiém ky tinh trwdng, pho tinh trwdng, thi truéng, pho thi tredng la
4 nam.

DIEU 45
Dién khuyét chirc vu:

Trong trwong hop cac chirc vu néu trong diéu 44, néu chirc vu clia
vi truéng nhiém bi bd tréng quéa 6 thang thi vi ph6 nhiém sé thay
thé cho hét nhiém ky. Trong trwdng hop chirc vu phé nhiém bi bo
tréng qua 6 thang, thi vi tredng nhiém co6 thé dé ctr nguoi thay thé
V@i s phé chuan cta Hoi Bong Lap Phap Dia Phuwong. Néu ca 2
chtrc vu bo tréng qua 6 thang thi Hoi Bong Lap Phap bia Phuwong
sé dé clr nguoi thay thé cho dén hét nhiém ky, trir khi phan con lai
clia nhiém ky qua 2 nam thi phai té chirc bau ctr lai. Trong tredong
hop bd tr6ng khdng qua 6 thang thi th& ty thira nhiém néu trén sé
ap dung cho dén khi dwong s tré lai chic vu.

Binh Luan:

bay la phan co6 tinh cach van hanh va cling phan nao phan anh
hanh phap & cap trung wong.
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to the provincial chief or mayor. The presidential principle also ap-
plies unambiguously at this local level.

ARTICLE 43
Voting and standing for election:

All Vietnamese citizens 21 years old and over, if eligible to vote,
may stand for election and be elected to the offices of provincial
chief, deputy provincial chief, or mayor, deputy mayor of cities un-
der direct central control.

ARTICLE 44
Terms of office:

The terms of office of the provincial chief, deputy provincial chief,
mayor, deputy mayor are 4 years.

Article 45
Filling in vacancies

In cases related to positions mentioned in Article 44, if the principal
office holder position is vacant for more than 6 months, the dep-
uty will occupy it until the expiry of the term of office. In the event
the deputy position is vacant for more than 6 months, the principal
officer may nominate a replacement with the approval of the lo-
cal legislative assembly. In the event both the principal and deputy
positions are vacant for more than 6 months, the local legislative
assembly will nominate replacements until the expiry of the term of
office, except when the balance of the term exceed 2 years, then
a new election must be organized. In the event the vacancy is less
than 6 months, the above order of replacement applies only until
the office holders resumes their positions.

Commentary:

This article is only operational in character and to some extent re-
flects the executive at the central level.
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DIEU 46
Quyén mién nhiém:

Ngoai trir trong trwong hop trong tdi theo luat dinh, tinh trwéng
va thi trwdng dwoc quyén mién nhiém khéng bi truy td trén ca 2
phuwong dién hinh 1an ho, trong nhiém ky cta minh. Trong trudng
hop bi truy t6 trong tdi va cho xét xtr thi phai tam th&i rai khéi chire
vu. Néu bi két an thi lap tirc mat chirc vu. Trong truong hop chd xét
xtr thi diéu kién 6 thang clia diéu 45 khong ap dung va vi phé nhiém
sé lap tirc xtr ly thuwdng vu cho dén khi vu an cham dut.

Binh Luan:

Chung ta nhan thay trong dy thdo nay thanh vién ctia hanh phap thi
dwoc dac quyén mién nhiém trén ca hai phwong dién hinh 1an ho
(trlr trong trrong hop trong toi) trong khi d6é thi thanh vién cua lap
phap chi dwgc mién nhiém trén phwong dién hd ma théi. C6 phai
la thién vi hay khéng?

Cau tra loi 1a khong, vi ly do chinh dang dé quy dinh nhw thé la sw
on dinh chinh tri trong quéc gia hoac trong don vi dia phwong chir
khong phai thién vi. That vay, mac du nhitrng tha tuc ké thira rat
minh thi dwoc hién dinh héa, chlng ta khdng thé chdi céi thuyc trang
rang hanh phap thi tai trung wong hoac dia phwong ciing chi cé mot
nguoi dirng dau, trong khi dé lap phap la mot tap thé nhiéu nguoi.
Khi mot téng thong hodc mot tinh tridng bi truy t6 thi gay khing
hoang trong gudéng may hanh phap toan quéc hoac toan tinh. Trong
khi d6 mot dan bi€u, thwong nghi st hodc nghi vién héi dong lap
phap bi truy t6 khdng tao ra sy khiing hodng ay vi ho chi la mot ca
nhan trong mét tap thé gbm nhiéu nguoi.

DIEU 47
H6i Dong Lap Phap Dia Phuong:

1. H6i Bong gbm cac nghi vién duoc bau tlr cac don vi tranh clr
don danh va cac nghi vién dwgc bau theo danh sach theo Chuong
VI. S6 nghi vién theo danh sach gap 2 lan s6 nghi vién bau theo
don vi. Nhiém ky Hoi Bong la 4 nam. Moi nghi vién cé mot phiéu
trong hoi dong.
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ARTICLE 46
The right to immunity

Except in cases of high crime in accordance with law, the provincial
chief and mayor have immunity from criminal and civil proceedings
during their terms of office. In the event they are prosecuted for high
crime and pending trial, they must stand aside from office tempo-
rarily. If convicted they will immediately lose office. Pending trial the
6 months condition of Article 45 shall not apply and the deputy will
immediately act in the position until the trial has been completed.

Commentary:

We note that in this draft, members of the executives have immuni-
ty both in criminal and civil matters (except in cases of high crime)
whilst members of the legislatures are granted immunity only in civil
matters. Is this a bias?

The answer is no and the legitimate reason for such a principle
aims at maintaining political stability in the country or in the local
area, not because of bias. Indeed, although the succession proce-
dures have been clearly given constitutional recognition, we cannot
deny the fact that the executives at the central and local levels are
headed by one individual, whereas the legislatures are groups of
many individuals. When a president or provincial chief is prose-
cuted, this would create a crisis in governance in the country or
province. On the other hand, a representative, senator or deputy in
a local legislative assembly being prosecuted will not create such
crisis because they are only individuals in a community of many.

ARTICLE 47
The local legislative assembly:

1. The assembly comprises deputies elected from single seat elec-
torates and deputies elected in accordance with lists as per Chap-
ter VI. The number of deputies from lists is twice the number of
deputies from electorates. The terms of office of the assembly are 4
years. Each deputy has one vote in the assembly.
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Binh Luan:

Poan nay phai duoc doc cung mdt luc véi diéu 41 (2) (viii) va
chuong VI méi ndm duoc toan dién bd cuc.

Trong hién trang Viét Nam, mot tinh twong d6i nhd tai Viét Nam c6
khoan chirng 5 huyén, thi xa hoac thanh phé truc thudc. Cac don vi
hanh chanh nay tré thanh nhirng don vi tranh c&r don danh cho Hoi
Podng Lap Phap Pia Phurong. Nhw thé s& cé 5 nghi vién dac ctr tir
cac don vi tranh clr don danh. Sau do6, tuy theo s6 phi€u toan tinh
s& c6 gdp 2 lan s6 nghi vién dac clr tir danh sach dang phai. Téng
cong sé c6 khoang 15 nghi vién trong tinh.

MOt tinh hodc thanh phé truc thudc trung wong I&n hon véi 10 don
vi hanh chanh truc thudc sé cé 30 nghi vién. Cac thanh pho that 16n
nhu TP H6 Chi Minh v&i 24 don vi quan, sé c6 70 nghi vién. Ha NOi
v&i 30 don vi quan, sé c6 90 nghi vién.

Céac Hoi bong Lap Phap bia Phuong la nhirng dinh ché lap phap
c6 can ban, bén virng va vira la thanh tri cting nhw noi huan luyén
nghiém chinh cho nhirng y niém dan chd nén tang ctia quéc gia.

Y niém dia phwong phan quyén cta du thao hién phap dwoc triét
dé ap dung qua Diéu 39 (12) (trao cho céac dia phwong quyén an
dinh s6 lwgng va ranh gidi gitra cac don vi hanh chanh trong pham
vi cac tinh va thanh phd) va biéu 41 (2) (viii)) (Bon vi tranh ctr Hoi
Dong Lap Phap bia Phuong la cac quan, huyén va nhirng don vi
trirc thudc khac). Hau qua la cac chinh quyén tinh hoac thanh pho
trirc thudc trung wong c6 quyén va trach nhiém quyét dinh sé nghi
vién trong Hoi Bong Lap Phap Bia Phuwong cta chinh minh, khéng
Ié thubc vao trung wong.

2. Moi dv luat phai dwoc Hoi Bong théng qua bang da s
tuyét déi nghi vién hop va trong vong 8 tuan phai chuyén Ién tinh
tredng hoac thi trirdng dé ky va phé chuan dé tr@ thanh luat.

3. Mot dw Iu§1t khoéng can duoc tinh tredng hoac thi trvdng
phé chuan nhwng van tré thanh luat va c6 hiéu lwc néu dwoc thong
gua tlr dau v@i it nhat 2/3 nghi vién trong hoi dong hién dién.
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Commentary:

This portion should be read together with Article 41 (2) (viii) and
Chapter VI in order to capture the whole scenario.

In the present situation in Vietnam, a relatively small province has
about 5 rural districts, urban towns or towns under direct control.
These administrative units become single candidate electorates for
the Local Legislative Assembly. Thus, there will be 5 deputies elect-
ed from these single candidate electorates. Then, depending on
the number of votes in the whole province, there will be twice the
number of elected deputies from the party lists. There will be a total
of 15 deputies in the province.

A bigger province or city under direct central control with 10 admin-
istrative units under direct control will have 30 deputies. Really big
cities such as Ho Chi Minh City with 24 districts, will have 70 depu-
ties. Hanoi with 30 districts will have 90 deputies.

These Local Legislative Assemblies are legislative institutions with
good and enduring foundation and constitute at the same time le-
gitimate citadels and training grounds for fundamental democratic
ideals for the nation.

The concept of decentralization of power has been strictly applied
in the draft constitution through Article 39 (12) (conferring on local
authorities the right to determine the number of and boundaries
between administrative units within the provinces and cities) and
Article 41 (2) (viii) (Electorates for the Local Legislative Assemblies
are urban and rural districts and other units under direct local con-
trol). The effect is that governments of provinces and cities under
direct central control have the right and responsibility to decide the
number of deputies in their own Local Legislative Assemblies, inde-
pendent of central authorities.

2. All draft legislations must be passed by the assembly with
an absolute majority and within 8 weeks it must be submitted to the
provincial chief or mayor for their signature and approval.

3. Adraft legislation needs not the approval of the provincial
chief or mayor to become law and take effect if it is passed ab initio
by at least 2/3 of deputies in the assembly present.
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4. Hoi Bong co thé dé xwdng va thong qua tat ca cac duw luat
trén tat cd moi lanh vuwc thuéc tham quyén ctia minh nhw quy dinh
trong Chwong V cla hién phap.

5. Moi nghi vién déu khong thé bi truy t0 trén phwong dién
ho tlrc dan luat vi nhitng loi phat bi€u clia minh trong Hoi Bong.

6. Moi cong dan Viét Nam 21 tuGi tré 1én, néu c6 quyén bau
clr, déu c6 quyén rng clr vao Hoi Bong.

7. Nghi vién la mdt céng viéc toan thoi va cac duong sw
khong thé trong nhiém ky, ddm nhan nhirng cong viéc cé lgi nhuan
khac, ké luén ca cac chirc vu dan clr hodc cong chirc tir trung wong
dén dia phuong.

8. Mot nghi vién, trong nhiém ky ctia minh, khong thé bi bét,
giam cam, luc soat hodc luc soat co thé, trir phi bi bat qua tang
dang vi pham mét tdi hinh luat thi cé thé bi luc soat hoac luc soat
co’ thé. NEu bi truy t6 vi mot tdi hinh luat va bi két an thi sé lap tic
mat chirc. Trong khi bi truy t6 dwoc duwong nhién tai ngoai hau tra
va hanh xtr chirc vu ctia minh.

9. Chi tiét hinh thirc t6 chirc n6i bd cud Hoi Bong, thi tuc bo
phi€éu ndi bd va nhém hop hdi dong, nhirng thd tuc dé€ hdi dong chu
toan nhiém vu hién dinh cta minh sé dwoc luat phap dia phuong
quy dinh.

10. Mo6i nghi vién déu cé quyén dwa ra cac du luat dé trinh
hoi déng dé thong qua.

Binh Luan:

Dy thdo hién phap mot mat xac dinh yéu tinh don quyén thay vi
lién bang clia Viét Nam, va trén mat khac, ddy manh quan diém
phan quyén trén moi phwong dién (di nhién & m&rc dd ma cau tric
chinh tri c6 thé dung tling dwgc). Chinh vi thé tuy cac hoi dong lap
phap dia phwong khong c6 nhiéu quyén han nhw la nhirng qudc
hoi clia nhirng ti€u bang tai Hoa Ky, Gia Na DPai, Uc Pai Loi hoac
B¢ Québc, nhung cac hdi dong nay co rong quyén va uy lwc hon
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4. The assembly may initiate and pass all draft laws in all ar-
eas within its jurisdiction as defined in Chapter V of the constitution.

5. All deputies are immune from civil prosecution for all their
statements within the assembly.

6. All Viethamese citizens 21 years old and over, if eligible to
vote, have the right to stand for election to the assembly.

7. Being a deputy is a full time employment and the incum-
bent during the term of office, cannot hold any other income earning
employment, including elected offices or public service positions
either with the central or local governments.

8. A deputy, during their terms of office, shall not be arrest-
ed, incarcerated, searched or body-searched. Unless caught fla-
grante delicto in a criminal act, then they can be searched or body-
searched. If prosecuted on criminal charges and convicted, they
will immediately be dismissed from office. While being prosecuted
they are automatically granted bail and continue to exercise the
duties of their office.

9. Details of internal organizational process of the assembly,
procedures for internal voting and assembly meetings, procedures
for the assembly to carry out its constitutional mandate will be de-
fined by local laws.

10. Each deputy has the right to propose draft laws for the
assembly to pass.

Commentary:

The draft constitution on the one hand affirms the unitary charac-
teristic, as opposed to the federal characteristic, of Viethnam, and on
the other hand, promotes strongly the concept of decentralization
of powers on all fronts (obviously only to the extent it can be toler-
ated by the political structure). Thus, although the local legislative
assemblies do not have as many powers as the assemblies, par-
liaments or congresses of states or provinces of the USA, Canada,
Australia or Germany, but they have much more extensive powers
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cac chinh quyén dia phwong tai cac qudc gia theo thé ché lién
bang nhiéu. Cé uy luc hon vi quyén han cta ho dwoc hién dinh
héa ro rét. Chinh vi thé nhirng dac quyén ctia cac chirc vu lap phap
tai trung wong cling la nhirng dac quyén ma gi¢i 1ap phéap tai dia
phuwong can phai cé.

11. Khi mot nghi vién dac ctr tir danh sach chinh dang tir
chirc hoac khong thé ti€p tuc phuc vu vi mot ly do khac, chinh dang
b6 nhiém nguoi thay thé.

12. Khi mét nghi vién dac ctr tr mot don vi tranh ¢ty tir chirc
hodc khong thé ti€p tuc phuc vu vi mét ly do khac, néu nhiém ky
con lai hon 2 nam thi phai bau ctr bo tic. Néu it hon 2 nam thi cé
hai trieong hop: mot la chinh dang lién hé sé bo nhiém nguoi thay
thé trong trvdng hop nghi vién cda chinh dang, hai la hanh phap
dia phwong sé bd nhiém nguoi thay thé trong tredng hop nghi vién
doc lap.

Binh luan:
bay la nhirng diéu khoan hoan toan c6 tinh tha tuc.

CHUONG Vil:
Nhitng dieu khoan nén tang khac:

Binh Luan:
Nhirng dieéu khoan nén tang sau day khéng nhirng nhuan séc cho

dw thdo hién phap, ma con hién dinh héa mét s6 quan niém can
thié€t cho su van hanh ctia nhirng diéu khoan khac cta hién phap.

DIEU 48
Ngan sach giao duc, khoa hoc va phuc hung van héa:
Giao duc, khoa hoc va phuc hung van héa: it nhét l1a 15% ngan

sach trung wong va 15% ngan sach dia phwong phai danh cho céac
van dé giao duc, khoa hoc va phuc hung van héa.
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and prestige than local governments in nations with a federal sys-
tem. They hold more prestige because their powers are enshrined
in the constitution explicitly. For that reason, the privileges grant-
ed to office holders at the central government level should also be
granted to those at the local level.

11. When a deputy elected from a party list resigns or loses
the ability to serve for any other reason, the relevant party will ap-
point a replacement.

12. When a deputy elected from an electorate resigns or
loses the ability to serve for any other reason, if the balance of the
term of office exceeds 2 years, there must be a by-election. If it is
lesser than 2 years, there are 2 circumstances: first, if the represen-
tative belongs to a political party, then this political party will appoint
a replacement. Second, the local executive will appoint a replace-
ment in the case of an independent representative.

Commentary:

These are provisions that are completely procedural.

CHAPTER VIII:
Other fundamental provisions:

Commentary:

The following fundamental provisions not only add colors to the
draft constitution, but they also give constitutional recognition to a
number of concepts necessary for the operation of other provisions
of such constitution.

ARTICLE 48
Budgets for education, science and cultural
restoration:

Education, science and cultural restoration: At least 15% of central
government budget and 15% of local government budgets must be
reserved for education, science and cultural restoration matters.
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Binh Luan:

Van dé quan trong noi day khong phai la tranh luan con s6 chinh
xac bao nhiéu phan tram ma van dé la ngan sach cho cac lanh
virc nay phai la ngan sach toi da ma qudc gia c6 thé chi phi dwoc?
Mudn khuyén khich dat t&¢i mire do t6i da, chidng ta phai quy dinh
murc do t6i thi€u ma chinh quyén phai chi phi. Hai lanh vic gido
duc va van hoa la nhirng 1anh virc ma truyén théng Dong A khong
thé thi€u dwoc va ciing vi truyén théng dé cac nwéc nhu Bai Loan
va Nhat Bon ciing nhw Singapore da vwot ti€n. DT nhién khoa hoc
la mot phan bat kha phan ly cia mot nén giao duc hién dai, va phai
duoc wu tién trong ngan sach. biéu khoan nay cla hién phap sé
bdo d&m cho vai tro va vi tri ton kinh cla gi¢i giao chirc trong xa
hoi Bong Phwong thuan tuy, tranh dwoc nhirng doi truy ma chdng
ta nhin thdy noi cac xa hdi tdy phwong cé nhiéu nguoi Viét cuw ngu.
Mot dan tdc cé bao vé duwoc truyén théng van héa ngan doi clia
minh m&i mong dong gop nét dac thu cho van héa nhéan loai.

Cac qudc gia trén thé gidi chi phi vé giao duc nhw sau, nhu % cla
ngan séach:

Pai Loan va Singapore (20%), Nam Han (15.5%), Nhéat Ban
(10.5%),Trung Quéc (12.1%), Australia (13.3%), New Zealand
(15.1%), Canada (12.7%), Hoa Ky (17.1%)

(www.visualeconomics.creditloan.com/how-countries-spend-their-
money)

DIEU 49
Hau qua cua tinh vi hién:

T&t ca moi luat phap, tat cd moi tac dong, sac lénh cla cac nganh
hanh phap hoac lap phap, tir dia phwong dén trung wong, di nguoc
v&i hién phap déu khong coé hiéu Iwc.

Binh Luan:
Pay la moét wéce 1é thdng thwong trong hé thdng luat phap cac nuwéc

dan chad, va ho khéng can minh thi hién dinh héa diéu nay. Tuy
nhién trong hoan canh Viét Nam, chung ta khéng c6 kinh nghiém
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Commentary:

The important issue here is not a debate on what should be the ex-
act percentage, but the issue is what is the maximum that budgets
of the entire nation could afford to spend for these areas? In order
to encourage the attainment of such maximum, we must define a
minimum that goverments must spend. The 2 areas of education
and culture are traditional areas for East Asia we cannot afford to
miss and because of these traditions nations such as Taiwan, Ja-
pan as well as Singapore have leaped ahead. Obviously, science
is an inseparable constituent part of a modern education, and must
have priority in the budgets. These constitutional provisions will en-
shrine the role of and reverence for the teaching profession in tradi-
tional oriental society, avoiding the various decadences we witness
in Western societies with a significant Vietnamese diaspora. Only a
people who can protect their millennial cultural traditions would be
able to make a contribution to humanity’s culture.

Nations of the world spend as follows on education, as a percent-
age of their budgets:

Taiwan and Singapore (20%), South Korea (15.5%), Japan (10.5%),
China (12.1%), Australia (13.3%), New Zealand (15.1%), Canada
(12.7%), USA (17.1%)

(www.visualeconomics.creditloan.com/how-countries-spend-their-
money)

ARTICLE 49
Consequences of unconstitutionality

All laws, all acts, all decrees of the executives or legislatives, from
local to central governments, contrary to the constitution, shall be
invalid.

Commentary:

This is a normal convention in the legal system of all democrat-
ic nations and they do not need to give constitutional recognition
to it. However, in the circumstances of Vietnam, we do not have
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vé dan chti déi dao. T6t hon hét Ia nén minh thi quy dinh mirc do va
ban chat clia sw vi hién hau tranh nhirng tranh céi vo bo.

PIEU 50
Thi hanh hién phap va luat phap:

1. Cac chinh quyén lién hé sé thdng qua nhirng luat phap
can thiét dé thi hanh cac diéu khdan cda hién phap.

2. Cac toa an co trach nhiém ap dung va giai thich hién
phap va céac luat phap da duwoc théng qua.

3. C6 tinh xen lan vao hodac can tré ti€n trinh céng ly hoac
su lam viéc cua quan toa trong khi quan toa thi hanh nhiém vu cta
minh la mot trong tdi hinh luét.

Binh Luan:

DT nhién ban hién phap theo diéu 50 (1) can phai dwoc khai trién
trong tirng hoan cédnh va trén tirng khia canh trong viéc quan tri
quéc gia. Cac luat Ié sé duoc théng qua mién la khong vi hién.
Thém vao do, diéu 50(2) cling minh thj hi€n dinh héa vai tro clia cac
toa an. Chi c6 cac toa an mai c6 quyén ap dung va gidi thich hién
phap cling nhw cac luat da duwoc théng qua. DT nhién ap dung &
day khdng dong nghia v&i quyén thi hanh luat 1é von la quyén cla
hanh phap. Ap dung day c6 nghia la ra nhitng an Iénh trong cac
phién x(r chinh thirc, d€ cac co’ quan hanh phap hoéc cac hiru thé
phéap ly lién hé, ké ca cac ca nhan, chi€u theo ma thi hanh. Nhirng
khtc méc hoac diém kho hiéu ctia luat phap cling do cac toa an giai
thich trong mot phién x& chinh thic. Biéu 50 (3) la mot diéu quan
trong khong nhirng dé bao vé cho s cong minh clia cac quan toa
va toan thé hé thong tw phap, ma con dé minh thi xac minh s tén
kinh va vai trd trong yéu ctia ho trong mét xa hoi phap tri.
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abundant democratic experiences. It is better to explicitly define the
extent and nature of unconstitutionality so as to avoid unnecessary
debates down the line.

ARTICLE 50
The implementation of the constitution and laws

1. Governments at the appropriate levels will pass neces-
sary laws to implement the provisions of the constitution.

2. The courts have the responsibility to apply and explain
the constitution and laws passed.

3. To intentionally interfere with or obstruct the course of jus-
tice or the working of a judge while they are performing their duties
constitutes a high crime.

Commentary:

Evidently, Article 50 (1) of the constitution must be explored within
the context of each circumstance and in respect of each aspect of
national governance. Laws shall be passed provided they do not vi-
olate the constitution. In addition, Article 50 (2) explicitly gives con-
stitutional recognition to the role of the courts. Only the courts have
the right to apply and explain the constitution and laws passed.
Obviously applying laws is not equivalent to implementing them
which is the prerogative of the executive. To apply here means to
issue judgements in official hearings, so that the executive organs
or related legal entities, including individuals, could implement ac-
cordingly. Complexities or obscurities of the laws can be explained
in official court sessions. Article 50 (3) is an important provision not
only to protect the integrity of the judges and the whole judicial sys-
tem, but also to explicitly affirm the respect for an essential role of
such system in a society based upon the rule of law.
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PIEU 51
Tai tro ngan sach cho dia phuong:

Chinh quyén trung wong c6 trach nhiém tai tro ngan sach cho cac
chinh quyén tinh va thanh phé tric thudc trung wong tr ngan sach
trung wong, trong pham vi khad nang cda trung wong va theo luat
dinh. Tuy nhién moi s tai tro déu phai theo nguyén téc binh déng
va khong thién vi.

Binh Luan:

Quyén thau thué cula trung wong rat rong rai va trén nhiéu phuong
dién. Chinh vi th€, thdng thudng, chinh quyén trung wong can phai
tai tro cho cac dia phuong. Nhét la theo diéu 38, cac dia phuong
phai c6 trach nhiém thi hanh mét sé lanh vire cho chinh quyén trung
wong. Trach nhiém tai trg nay mot phan cling phat xuéat ttr nhu
cau tai phan phdi cua cai trén toan quéc. Ly do la vi c6 nhiéu vung
giau cé va nhiéu vung ngheo khd. Trong mdc do cé thé, hau nhw
cac vung giau c6 trach nhiém néang d& cac vung nghéo hon. Tuy
nhién nguyén tac clia moi sw tai tro phai 1a “binh dang va khong
thién vi". DT nhién day la mot khai niém c6 thé duoc hi€u khac nhau
trong nhirng hoan canh khac nhau va nhirng thoi diém khac nhau.
Nhung, ching ta phai chdp nhan tinh cach khéng hoan hao cua
moi tiéu chuan, va néu co su tranh chap thi ching ta phai chap
nhan su phan xét cua tuv phap. Cac vi quan toda ciing chi la nhirng
con ngudi va su phan xét ctia ho khéng han 1a tuyét déi dang,
nhwng chdng ta khéng con phwong thirc nao khéac t6t hon duoc.

PIEU 52
Xung dét quyén luc:

1. Khi c6 su xung dot gitta cac sac luat, sac Iénh hoic tac
dong chia chinh quyén trung wong va chinh quyén dia phuong thi
chinh quyén trung wong sé& wu thang va chinh quyén dia phuong
sé nhuwong buéc & mire dé va trong pham vi ctia sw xung dét.

2. Nhirng quyét dinh clia cac toa an cap cao hon sé co tac
dung rang budc cac quyét dinh clia cac tda an thap hon.
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ARTICLE 51
Budgetary assistance for local governments

The central government has the duty to provide assistance to the
budgets of governments of provinces and cities under direct central
control from the national budget, within the means of the central
government and in accordance with law. But all assistance must
follow the principle of equity and without bias.

Commentary:

The taxation powers of the central government are very wide and
diverse. For that reason, normally, the central government needs
to assist local governments. Especially under Article 38, local gov-
ernments must implement a few areas of powers on behalf of the
central government. This duty to assist partly originates from the
need to redistribute wealth across the entire nation. The reason
being there are wealthy and poor regions. Within reason, it would
be equitable for wealthy regions to assist poorer ones. However,
the principle underlying all assistance must be “equity and without
bias”. Obviously this is a concept that may be understood different-
ly in different circumstances and at different times. But we should
accept the imperfection of all standards, and if there are disputes
we must accept the adjudication of the judiciary. Judges are only
human and their judgements are not necessarily absolutely right,
but we have no better alternatives.

ARTICLE 52
Conflict of powers:

1. When there is conflict between laws, decrees or actions
of central and local governments then the central government will
prevail and the local governments will submit to the extent and with-
in the scope of the conflicts.

2. The judgements of the higher courts will have binding
effects on those of lower courts.
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Binh Luan:

Nguyén tac “ddng cép wu thdng” nay vé clng quan trong trong hé
théng phap tri Anh Quéc. Nguyén tic nay tuy gian di nhwng 6n dinh
duoc trat tw x& hoi va giam bat tinh trang hén loan, khéng nhirng
trén binh dién phép ly ma con trén binh dién twong quan gitra cac
cap chinh quyén.

DIEU 53
Tuong quan giira sac ludt va ngan sach:

1. Tat ca moi chi khoan clia ngan sach tlr trung wong dén
dia phwrong déu phai dugc thong qua b&i mot sat luat chinh thire
clia chinh quyén lién hé. Khéng bao gi¢ ¢6 chi khéan ma khéng cé
sac luat lién hé cho phép.

Binh Luan:

Nguyén tic vd clng quan trong nay da dwoc thdo luan trong cac
phan ban thao vé twong quan gitra hanh phap va lap phap ttr trung
wong dén dia phuong.

2. Trong trvo'ng hop qué thoi han ma ngan sach maéi chua
duoc thong qua thi cac chi khoan dwong nhién duoc duy tri &@ muirc
dd ngan sach cili. Khi ngan sach méi théng qua thi sé co6 hiéu lyc
hoi t6.

3. Trong trvong hop thuwong vién hoac ha vién quéc hoi
khong chap nhan théng qua dw luat ngan sach cla tong thong thi
vién lién hé phai néu ra bang van ban nhirng ly do va dé an tu chinh
cu thé trong vong 8 tuan ke tir ngay tong thong dé trinh, néu khong,
dv luat ngan sach duong nhién cé hiéu luc.

4. Trong trvong hop hdi dong lap phap dia phwong khdng
ché@p nhan théng qua dy luat ngan sach cuia tinh trwdng hoac thi
tredng thi hdi dong phai néu ra bang van ban nhirng ly do va dé an
tu chinh cu thé trong vong 8 tuan ké tr ngay tinh trwdng hoac thi
trudgn dé trinh, néu khdng, dv luat ngan sach duwong nhién c6 hiéu
lwc.
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Commentary:

This principle of “vertical stare decisis” is extremely important in the
English legal system. This principle despite its simplicity stabilises
social order and reduces chaos, not only on the legal front but also
in the relationship between levels of governments.

ARTICLE 53
Relationship between legislations and budgets:

1. All expenditures from central to local governments must
be authorised by an official legislation of the related governments.
There shall be no expenditure without related authorising legisla-
tion.

Commentary:

This extremely important principle has been discussed in the part
relating to the relationship between the executive and the legisla-
ture from central to local authorities.

2. In circumstances where the new budget could not be
passed despite the expiry date of the old budget, expenditures are
automatically maintained at the same level as the old budget. After
the new budget has been passed, its effect shall be applied restro-
spectively.

3. In the event the Senate or House of Representatives
does not agree to pass the draft budget of the president then the
related chamber must express in writing their reasons and concrete
proposed amendments within 8 weeks of the date submitted by the
president, otherwise, the draft budget will automatically take effect.

4. In the event the local legislative assembly does not agree
to pass the draft budget of the provincial chief or mayor then the re-
lated assembly must express in writing their reasons and concrete
proposed amendments within 8 weeks of the date submitted by the
provincial chief or mayor, otherwise, the draft budget will automati-
cally take effect.
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Binh luan:

Cac diéu khoang néu trén dugc thém vao dy thdo hau tranh tinh
trang khing hodng ngan sach xay ra, nhét la twong ty tai Hoa Ky,
khi c6 xung doét gitra hanh phép va Iap phap.

PIEU 54
Tinh bat kha hai t6:

Khéng mot séc luat nao cé thé dwoc ap dung hoi td trir khi dwoc
quy dinh trong hién phap.

Binh Luan:

Diéu nay tuy van tac, nhung trong hoan canh chinh tri tai Viét Nam,
c6 gia tri chién lwgc. Dan tdc ching ta da trai qua rat nhiéu cudc
chién tranh huynh dé twong tan. Ching ta phai bat dau bang hién
tai va hwéng nhin vé twong lai. Tré vé véi qua khir véi muc dich tr
thu hodc tim cong ly tr& lai Ia nhirng diéu c6 tiém nang gay nhiéu
ton thwong va thiét hai cho dan téc hon la lgi ich. Chinh vi thé hién
phap cda ching ta phai minh thi khac ghi nguyén tic “khéng ap
dung luat hdi t6” nay. Nguwoi Viet Nam ca hai mién Nam 1an Béc déu
bi Ira gat b&i nhirng thé luc qudc té siéu cwong. Ching ta déu la
nhirng nan nhan. Ching ta déu c6 trach nhiém phai nhin vé tvong
lai.

1 CHUONG IX:
Uy Ban Bau Cir Quéc Gia (UBBCQG)

DIEU 55
Trach nhiém UBBCQG

UBBCQG c6 cac trach nhiém sau day:

1. Thanh lap, duy tri va cap nhat danh séach ctr tri va dang
phai toan qudc va tai cac dia phuong

2. Hwéng dan quan ching vé hé théng chinh tri va phuong
thirc bau cir
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Commentary:

The above provisions have been added to the draft constitution in
order to avoid budgetary crises, especially similar to those in the
USA, when there is conflict between the executive and legislative.

ARTICLE 54
Non-retrospectivity:

No laws shall be applied restrospectively unless otherwise stated
by the constitution.

Commentary:

This provision is short, but in the circumstances of Vietham, has
strategic value. Our people have gone through mutually destructive
internecine wars. We must begin with the present and look forward
to the future. To revisit the past with a view to take revenge or seek
to restore justice are matters that have the potential to bring about
more hurt and damage to the people than benefits. For those rea-
sons, our constitution must enshrine this principle of “no retrospec-
tive application of laws”. Viethamese of both South and North of
Vietnam have been duped by international superpowers. We were
victims all the same. We have the duty to look forward to the future.

CHAPTER IX:
The National Electoral Commission (NEC)

ARTICLE 55
Duties of the NEC

The NEC has the following duties:

1. Establish, maintain and update national and local regis-
ters of voters and political parties

2. Provide guidance to the public relative to the political sys-
tem and voting methods

<@g 246, -



Du Thao HIEN PHAP VIET NAM

3. Quy dinh cac diéu |é can thiét va duyét xét don ghi danh
chinh thirc cac chinh dang sinh hoat trong moi tredng chinh tri

4. Giam sét hoat déng va tai chanh cac chinh dang

5. To chtrc, gidam sat va hoan tat cac cudc bau ctr tlr trung
wong dén dia phwong trong tinh than chi céng vo tw va trong pham
vi luat phap cling nhu hién phap

6. Quy dinh va diéu chinh bién gi¢i gitra cac don vi tranh ctr
ha vién quéc hdi theo cong bang va Ié phai, can c trén cac yéu td
dan s0, kinh t€, dia ly va nhirng yéu t6 can thiét khac.

PIEU 56
Thanh phan UBBCQG

1. Uy Ban Bau Ctr Quéc Gia s& gdm 1 cha tich, 1 phé ch
tich va 3 Qy vién, lam viéc toan thoi, dwgc téng théng dé ctr va
thwong vién thong qua, véi nhiém ky la 6 nam va cé thé duoc tai
dé ctr khong gi¢i han nhiém ky.

2. Uy ban quyét dinh theo da s6 tuyét d&i va vi chi tich co
phi€u quyét dinh

3. Luong béng cac Uy vién, co cau hanh chanh va chi tiét
khac cua Uy Ban sé do luat dinh.

PIEU 57
Tham quyén duyét xét cac quyét dinh cdia UBBC-QG

1. T6i Cao Phap Vién c6 tham quyén nguyén thly duyét xét
cac quyét dinh cua Uy ban lién hé dén cac cudc bau clr cac dinh
ché trung wong, hoac vi chinh T6i Cao Phap Vién nhan thay co
nhu cau, hoac vi qua khang cao moét quyét dinh cta Gy ban tir mot
nguyén don.

2. Cac toa an céap tinh va thanh phé tryc thudc trung wong
c6 tham quyén duyét xét cac quyét dinh clia Gy ban lién hé dén cac
cudc bau ctr cac dinh ché dia phuong, qua khang cao mot quyét
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3. Define rules required and consider official registration ap-
plications from political parties operating in the body politic.

4. Supervise the activities and finances of political parties

5. Organise, supervise and finalise all elections from central
to local governments in the spirit of justice, impartiality and in accor-
dance with law and the constitution

6. Define and adjust boundaries between lower house elec-
torates with justice and equity, based upon population, economic,
geographical and other necessary factors.

ARTICLE 56
Composition of the NEC

1. The NEC shall comprise 1 chairperson, 1 deputy chair-
person and 3 commissioners, working full time, nominated by the
president and approved by the Senate, with terms of office of 6
years and renewable without limit as to number of terms of office.

2. The commission makes decisions based on an absolute
majority and the chairperson has the casting vote.

3. The remuneration of commissioners, the administrative
structure and other details of the commission will be determined by
law.

ARTICLE 57
Jurisdiction to review decisions of the NEC

1. The Supreme Court has original jurisdiction to review de-
cisions of the Commission relative to the elections of central gov-
ernment institutions, or when the Supreme Court of its own motion
sees the need, or through the appeal against a decision of the
Commission by an applicant.

2. Courts at the province or city under direct central control
level have jurisdiction to review decisions of the Commission rela-
tive to the elections of local institutions, through appeals against a
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dinh cua ay ban tr m6t nguyén don.

3. Cac toa an cép tinh va thanh phé tryc thudc trung wong
c6 tham quyén duyét xét cac quyét dinh cta Gy ban c¢o tinh hanh
chinh hodac thid tuc khac. Tru s& chinh thirc hoac noi cw trd cla
nguyén don sé quyét dinh toa an nao c6 tham quyeén.

Binh luan:

Tinh liém chinh cGa hé théng bau clr la riedong cot khong thé thiéu
ctia mot nén dan chd chan chinh.

Céc diéu khoan néu trén thé hién tinh cong khai, céng bang va
cbng tam ctia UBBCQG.

Thém vao do, yéu td tham quyén duyét xét ctia tw phap sé bao dam
tinh liém chinh cta dinh ché téi quan trong nay.

CHU’O’I\!G X:
Tu Chinh hién phap:

DIEU 58
Diéu kién tu chinh

Hién phap c6 thé dwoc tu chinh theo cac diéu kién nhw sau:

1. Biéu khoan tu chinh phai dwoc it nhat 1/ 5 s6 dan biéu
dé nghi.

2. biéu khoan tu chinh phai dwgc lvdng vién qudc hoi thdng
qua bang da s6 it nhat 34 thanh vién mai vién trong nhém hop riéng.

Binh Luan:
Chwong nay néi vé nhirng diéu kién tu chinh can thiét. Nhirng diéu

khoan nay, theo tac gia, day di sw chac ché dé bao vé hién phap
nhwng ciing linh déng vira phai dé thay doi khi long dan da thay déi.
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decision of the Commission by an applicant.

3. Courts at the province or city under direct central control
level have jurisdiction to review decisions of the Commission of an
administrative or other procedural nature. The official office location
or address of the applicant will define which court has jurisdiction.

Commentary:

The integrity of the electoral system is central to and a sine qua non
factor for a genuine democracy.

The above provisions depict the openness, justness and impartial-
ity of the NEC.

In addition, the factor of jurisdiction for judicial review will ensure
the integrity of this most essential institution.

CHAPTER X:
Amending the constitution:

ARTICLE 58
Requirements for amendments:

The constitution may be amended with the following conditions:

1. The amendment must be proposed by at least 1/5 of the
representatives.

2. The amendments must be passed by a majority of at least
% of members of both houses of Congress in separate sessions.

Commentary:

This chapter discusses the conditions for necessary amendments.
These provisions, according to the author, are sufficiently tight to
protect the constitution but flexible enough to accommodate chang-
es when the people are ready for change.
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PHAN lIl:
HE THONG PHAP LY VIET NAM TUONG LAl

Trong mot nén dan cha hién dinh, phap tri va da nguyén ctia mot
nwéce Viet Nam twong lai, thi hé théng phap ly thé hién yéu to phap
tri vb cung quan trong néu trén.

Tai liéu nay nham phat hoa nhitng dudng nét chinh ctia hé théng
luat phap Viét Nam trong twong lai, khdng co tinh toan dién va
duoc viét trong khung canh clia ban du thao hién phap.

Trudc hét, ching ta phai nhan xét ngay rang, sau nhiéu thap nién
thi€éu dan chd, dan tdc chung ta da tut hau tang thuong trong ti€n
trinh xay dwng mot ché dd phap tri nghiém chinh. Chinh vi thé, tuy
dan ta c6 mot nén van héa sau day, mot nén van hién hién hach,
nhwng nén chinh tri dat nwéce lai thi€u thén nhirng yéu td6 can ban
dé xay dwng mét nén dan chi phap tri ti€n bo.

Cac yéu to chung ta thiéu la:

1. M6t ban hién phap dan chd hién dinh, phap tri va da
nguyén chan chinh, can c trén tam quyén phan lap

2. Sv hién hiru ctia mot co quan tw phap téi cao, chi cong
vO tw, nhw Toi Cao Phap Vién tai cAc nuéc dan chi chan chinh,
vuot [én trén moi dang phai va phe nhém chinh tri va cé tham
quyén hién dinh dé phan quyét tinh hop hién hoac vi hién ctia mot
sé&c luat cua lap phap, hodc mot tac déng ctia hanh phap

T6i cao phap vién nay cling cé thdm quyén nguyén thiy giai quyét
cac xung dét gitra 1ap phap va hanh phap, cling nhuv nhitng xung
doét gitra chinh quyén trung wong va chinh quyén dia phuwong (nhw
chinh quyén tinh).

3. Mot hé théng dao tao cép dai hoc hodc cao dang quy mo
va phi y thirc hé hau huén luyén chuyén nganh nhirng luat gia va
thadm phan twong lai
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PART lil:
THE LEGAL SYSTEM OF VIETNAM OF THE FUTURE:

In a democracy based upon constitutionalism, the rule of law and
pluralism of a future Vietham, the legal system will reflect the ex-
tremely important rule of law factor.

This document aims at outlining the main characteristics of a future
Vietnamese legal system, not complete in itself and written in the
context of the draft constitution herein.

First and foremost, we must immediately observe that after de-
cades of absence of democracy, our people have retrogressed
painfully in the process of building a legitimate regime of rule of law.
Thus, despite the fact that our people have a rich culture, a brilliant
heritage, but our body politic lacks the fundamental requirements to
build a progressive democracy based on the rule of law.

The requirements that we lack are:

1. A legitimate democratic constitution based upon consti-
tutionalism, the rule of law and pluralism, founded on separation of
powers.

2. The existence of a supreme judiciary, absolutely just and
impartial, such as a Supreme Court in legitimate democracies,
above political parties and political groupings and endowed with
constitutional jurisdiction to adjudicate on the constitutionality or
unconstitutionality of a law by the legislature or an act of the exec-
utive.

Such Supreme Court also has original jurisdiction

to resolve conflicts between the legislature and executive, as well
as conflicts between the central and local governments (such as
provincial governments)

3. A university or higher education level training system
which is comprehensive and non-ideological to provide profession-
al training to lawyers and judges of the future.
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4. Mot luat sw doan doc lap tuyét déi véi chinh quyén hoac
bat c&r mot thé lwc dé tam nao, va bao gobm nhirng thanh vién luat
su chuyén nghiép qua moét qua trinh hoc van cao cap nghiém chinh

5. MOt doi ngli tham phan chuyén nghiép, doc lap va chi
cong vo tw, khdng Ié thudc vao chinh quyén

6. M6t cong td vien dwdi quyén diéu dong clia mot giam déc
cong t6 ma pham trat (status) cling nhw phwong thirc bd nhiém
(appointment) twong dwong véi mot thAm phan téi cao phap vién,
hoan toan doc lap d6i vai hanh phap va lap phap.

Toi quan niém rang mot hé théng phéap ly Viét Nam twong lai phai
bao gobm nhirng thanh t6 sau day:

|. Phuong dién cau tric hanh chanh:

Tuy nganh Tu Phéap ngang hang voi Lap Phap va Hanh Phap,
nhwng gudng may quan tri cac nhan vién cla nganh nay cling chi
la mot chi nhanh ctia hanh phap. Chinh vi thé viéc quan tri nhirng
nhan vién trong hé thdng toa an, lwong bong clia cac nhan vién, ké
ca cac vi tham phan, cling la nhirng chirc nang hanh chanh dwdi
sw quan tri va diéu dong clia BO Tu Phap. Bo trudng bd tw phap
van la mét chirc vu quan trong ciia Hanh Phap ma théi.

Chung ta phai mwong twong tap thé cac tham phan bao gdm nhirng
ca nhan dai dién cho tinh doc lap tuyét doéi ctia nganh tw phap va
tinh than chi cong vo tw cla yéu tinh phap tri. Tuy nhién nhirng
tham phan nay sé khéng phat huy dwoc yéu tinh phap tri ciia hién
phap néu khoéng c6 su trg gilp cta nhirng nhan vién hanh chanh
binh thwong, diéu hanh va quan tri cac co quan clia nganh tw phap.

Chinh vi thé, ngoai B0 Tuw Phap tai Trung Uong va chi nhanh tai
cac tda an dia phwong, v&i nhiéu nhan vién hanh chanh diéu hanh,
nhw bat cr mdt phan hanh nao khac ctia hanh phap, chidng ta con
sé cO cac tda an tai cac cap, tr trung wong dén dia phwong nhu:

8 253, 2oe-



Du Thao HIEN PHAP VIET NAM

4. A legal practitioners’ society absolutely independent of
government or any third party influence, and comprising profes-
sional legal members who have undergone a serious higher educa-
tion process.

5. A professional body of judicial officers, independent and
just, beyond any government control

6. A prosecutor’s office under the direction of a chief prose-
cutor whose status as well as appointment method is equivalent to
a Supreme Court judge, completely independent of the executive
and legislative branches.

In my view, a future legal system for Vietham must comprise the
following elements:

|. Administrative structure:

Although the judiciary is equal in ranking with the legislature and
executive, the machinery for personnel management of such ju-
diciary is only a branch of the executive government. Thus, the
management of personnel within the court system, remuneration
for personnel, including that of judges, are only administrative func-
tions under the direction of the ministry of justice. The minister for
justice is still an important office of the executive government.

We must imagine the collective body of judges comprising individu-
als representing the absolute independence of the judiciary and the
spirit of justice and impartiality of the rule of law. However, these
judges will not be able to project the quintessence of the rule of law
without the assistance of ordinary administrative officers, directing
and managing various organs of the judiciary.

Thus, besides the ministry of justice at the central government level
and its branches at local courts level, with numerous administrative
personnel, similar to any other aspect of the executive government,
we shall have courts at various levels, from the central government
level to local levels.
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1. T6i cao phap vién:

TCPV la co quan tw phap cao nhét clia qudc gia, gdm nhirng tham
phan la nhirng luat gia uyén bac va uy tin nhat. TCPV dai dién choy
niém phap tri va tinh than chi cong vo tu cua luat phap. Trong quéc
gia, chi c6 mot TCPV ma thoi. S6 tham phan thanh vién tuy nhu cau
nhwng thong thuwong khodng 7 dén 11 vi tham phéan t6i cao phap
vién. Phuong thirc hoat déng ciia TCPV sé do cac séc luat va quy
luat ndi tai ctia TCPV quy dinh. Khi cé xung dot gitka mot sac luat
va quy luat ndi tai thi séc luat s& wu thing & mirc do clia xung dot.

2. Cac toa an cap tinh:

Duw@i TCPV c6 cac tda an cap tinh. Tuy theo nhu cau va dan sé, s6
tham phan can b6 nhiém c6 thé tang hay gidm. Tuy nhién phién xt
thong thwdng chi can mot tham phan chd toa. Trong nhiéu trwdng
hop, thay vi khang céo Ién toa an trén (tlrc TCPV), cac phe c6 thé
khang céo Ién “toan toa” dwgc quy dinh nhu moét phién x&r gom 3
quan toa chdng han. Sau d6 van co thé tiép tuc khang céo I1én toa
an trén.

3. Cac tda an cap quan hay huyén:

Pay la cép toa an thap nhat. Ciing tuy theo nhu cau va dan s6, s6
thdm phan can bd nhiém ciing ting hay gidam. Nguyén téc hoat
doéng cling twong ty nhuw tda an tinh.

4. Cac toa an chuyén biét: (vé hanh chanh, quan s, quan
hé lao ddng va cha nhan, chéng ky thi, thiét k€ dé thi, hdn nhan va
gia dinh v..v..):

Nhu cau phap ly trong mét quéc gia rat da dién. Cac tda an binh
thwong doi khi thi€u trinh d6 chuyén moén dé giai quyét va can
nhirng thdm phan hoac chuyén gia c6 hi€u biét chuyén moén. Chinh
vi thé, trong cac qudc gia ti€n bd, ching ta thdy sw xuét hién cua
cac toa an chuyén biét nay.
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1. The Supreme Court:

The Supreme Court is the highest judicial organ of the nation, com-
prising judges who are the most reputable and erudite jurists. The
Supreme Court represents the concept of the rule of law and the
spirit of impartial justice of laws. In the country, there is only one Su-
preme Court. The number of justices or judges depends on needs
but usually ranges from 7 to 11 judges of the Supreme Court. Oper-
ational methods of the Supreme Court will be determined by legis-
lation and internal rules of the court. When there is conflict between
a legislation and internal rule, such legislation will prevail to the
extent of the conflict.

2. Provincial courts:

Under the Supreme Court there are provincial courts. Depending
on needs and population, the number of judges appointed may in-
crease or decrease. However for normal court cases, one presiding
judge is sufficient. In many cases, in lieu of appealing to the higher
court (or Supreme Court), parties may appeal to the full bench to be
defined as a hearing by 3 judges for instance. The parties may still
subsequently appeal to the superior court.

3. Urban or rural District Courts:

These are lowest courts. They also depend on needs and popula-
tion and the number of judges appointed may increase or decrease.
The operational principles are similar to those of provincial courts.

4. Specialist Courts: (to deal with matters of an administra-
tive, military, labour relations, anti-discrimination, urban planning,
marriages and family law nature etc...):

The legal needs of a nation are varied. Normal courts at times lack
the professional competence to resolve and would require judges
or experts who have knowledge of these specialties. Thus, in an
advanced country, we see the creation of these specialist courts.
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Trong moi tda an nhu thé ching ta phai phan biét hai trach nhiém:
mot trach nhiém co tinh cach hanh chanh Ié thuéc vao hanh phéap,
chiu trach nhiém véi Bd Tw Phap. Trach nhiém kia thudc cac tham
phan lién hé dén sw phan quyét clia cac tham phan, hoan toan déc
lap ddi v&i hanh phap va lap phéap.

Chinh vi thé, trong khi cac vién chirc hanh chanh chi la nhirng cong
chirc binh thwong, dwoc bo nhiém b&i hanh phap va cé thé dwoc
tuyén chon hoac bi sa thai nhw nhitng cong chirc binh thwong
khac, thi cac tham phan cé mot vi tri dac biét hon nhiéu.

CAac vi tham phan nay thong thuong phai xuat phat tir hang ngd
nhirng chuyén gia luat phap c6 uy tin, dwoc hanh phap dé clr (qua
sy dé ctr hoac cua chinh ngudi dirng dau nghanh hanh phap nhw
Tong Théng trong trwdng hop cac tham phan T6i Cao Phap Vién,
hoac Bo Truwdng Tu Phap trong trd'ng hop cac tdéa an thap hon tay
hién phap hoac luat phap moi qudc gia), va phai duwoc hoidc lvdng
vién quéc hoi ho&c it nhat Thwong Vién théng qua chéng han, tiy
theo quy dinh ctia hién phap hoac luat phap.

Mot tham phan chi cé thé bi ngwng chirc khi bi mat tri nang, tac
phong bai hoai, hodac pham t6i trong hinh va bi lw&ng vién quéc
hoi hoac it nhat Thwong Vién bat tin nhiém, hodc dén tudi huwu tri.
Ngoai vi tri x& hoi ra thi lwong bong cac tham phan ciing rét cao.
Chi nhw thé cac thdm phan méi thuwe sw doc l1ap va sé phan quyét
chi cdong vo tw, khong |é thudc bat cir mot thé Iwc nao.

Il. Phuong dién dong luc van hanh:
1. Tién trinh thi hanh cdng ly:

Da6i véi nhiéu qudc gia, Tinh doc 1ap tuyét déi cia nganh tw phap,
trén nguyén tac, phat xuét tir hién phap. Tuy nhién trén thuc té,
chinh phwong thirc tuyén chon (qua sw dé ctr clia hanh phap va
duwoc sw phé chuan cla lap phap) va nhitng bao dam hién dinh
cling nhw luat dinh dé cac tham phan c6 thé yén tam hanh x(r trach
nhiém ctia minh, ma khong bi bat cir mot thé lwc nao chi phdi, la
nhirng bao dam cu thé nhat. M6t trong nhirng trong tdi vé hinh luét,
can phai hién dinh héa hoac luat héa trong mot ché dé dan cha
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In each of such courts we must distinguish two responsibilities: one
responsibility of an administrative nature pertaining to the execu-
tive, answerable to the ministry of justice. The other responsibility
belongs to the judges in question whose judgements are complete-
ly independent of both the executive and legislative.

Thus, while the administrative officials are only normal civil servants,
appointed by the executive and can be recruited or dismissed like
all other civil servants, the judges hold a much more special status.

These judges usually come from the ranks of professional reputa-
ble jurists, nominated by the executive (through the nomination of
the head of the executive branch such as the president in cases of
Supreme Court Judges, or the minister of justice in cases of lower
courts depending on the constitution or laws of each country), and
must be approved by both chambers of Congress or at least the
Senate for instance, in accordance with the provisions of the con-
stitution or legislations.

A judge can only be dismissed when they lose their intellectual ca-
pacity, are morally corrupt or commit high crime and no longer com-
mand the confidence of both chambers of congress or the Senate
at least, or reaches retirement age. Besides their social status, their
remunerations are also very high. Only then, can they be really
independent and will make just and impartial judgements, indepen-
dent of all external forces.

Il. The aspect of functional dynamics:
2. The course of administration of justice:

For many countries, the absolute independence of the judiciary,
in principle, emanates from the constitution. However in practice,
it is the recruitment method (via the nomination of the executive
and the approval of the legislature) and constitutional guaranties
or legal guaranties so that judges could be confident to discharge
their duties, without being subject to any interfering influence, are
the most concrete guaranties. One of the most serious criminal of-
fences, which must be given constitutional or legal recognition in a
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phap tri la tdi xen lan, can tré ti€n trinh thi hanh céng ly. T6i nay bao
gbm viéc ngan can, pha hoai ti€én trinh diéu tra cia canh sat hoac
cac co quan hiru trach khac, cho dén ngan chan hoac ham doa,
hod&c h6i 16 ... cac thdm phan trong khi ho thi hanh nhiém vu. Nhirng
ké vi pham, du la cha tich ha vién hodc nguyén tha qudc gia, hoac
mot ké cing dinh, cling s& bi nghiém khac ché tai nhw nhau.

2. Tinh binh dang cta moi hitu thé phap ly:

DT nhién tap thé cac thdm phan la bi€u twong ré rét nhat ctia y niém
phap tri. Tuy nhién, y niém phap tri dwoc thé hién & diém cao nhat
khi mét hay nhiéu tham phan dang dan xt an. Treéc mot

toa &n c6 tham quyén thi moi thé lwc tlr nhirng thanh t6é cha chinh
guyén (nhw cac bd, nganh cta hanh phap) cho dén céac thanh td
cua xa hoi dan sv (nhw cac thwong vu, ngan hang) hoac cac ca
nhan du quyén Ién dén bao nhiéu, déu tré veé vi tri khiém nhwong
ctia minh nhu 1& mot hiru thé phéap ly, tuyét déi binh déng véi bat
ctr hiru thé phap ly nao khac trirdc toa. Moi phan quyét cuia toa an,
sé c0 hiéu lwc rang buéc khéng nhirng mét céng dan binh thuwdng,
ma con rang budc tuyét déi cac co quan chinh quyén cla hanh
phap nira.

3. Phan biét giita hinh va ho:

Toa an moi cap (trlr cac toa an dac nhiém) déu c6 tham quyén
trén ca hai phuong dién hinh 1&n hd. Hinh luat lién hé dén nhirng
vi pham b6 luat hinh sw va canh séat cé trach nhiém diéu tra dé sau
do6 trao ho so cho cong t6 vién truy td. HO thi bao gbm nhirng tranh
tung, thong thwdng gitra hai htvu thé phap ly va muc tiéu ctia nhirng
su tranh ch&p la doi lai sw cong bang qua hinh thirc bdi thudng tai
chanh, hoac danh dw, hoac thic hanh mét tac déng, hoac khéng
duoc ti€én hanh mot tac dong.

Vi tinh nghiém trong, co6 thé lién hé dén mat tw do, hoac mat tinh
mang cla mot bi cao hinh luat, nén cap dd chirng minh vé hinh luat
triére khi két &n phai rét cao la “khéng con ly do chinh dang dé nghi
ngo”. Trong khi do, cap dd chirng minh, trén phwong dién ho, dé
mot phe c6 thé thang, chi can & mirc do “co xac xuét phai chang”
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democracy characterised by the rule of law is the offence of inter-
fering with the administration of justice. This offence includes from
the obstruction, sabotage of investigations by the police or other
responsible organs to the prevention or threat or bribing...of judges
while they perform their duties. The culprits, be they speaker of the
lower house or head of state or a simple citizen, will be equally se-
verely punished by law.

2. The equality of all legal entities:

Obviously, the community of judges is the clearest symbol of the
rule of law. However, the concept of rule of law manisfests itself, at
its apex, when one or more judges officially preside in a hearing.
Before a properly constituted court, all forces from constituent parts
of government (such as departments, branches of the executive)
to constituent parts of civil society (such as businesses, banks) or
individuals regardless of how powerful they can be, shall return to
their modest status as a legal entity, absolutely equal with all other
legal entities before the court. All judgements of the court will be
binding not only on normal citizens, but also on all government or-
gans of the executive branch.

3. Distinction between criminal jurisdiction and
civil jurisdiction:

Courts at all levels (except specialist courts) have jurisdiction on
both criminal and civil matters. The criminal law relate to violations
of the criminal code and the police has the duty to investigate and
refer the result to the chief prosecutor’s office for prosecution. Civil
law includes litigation, normally between two legal entities whose
objective is the demand of justice through financial compensation,
restoration of honour, or the performance of an action or the re-
straint of a party from performing an action.

Due to the seriousness, relating possibly to loss of freedom, or life
of a criminal law defendant, the onus of proof in criminal law before
securing a conviction is very high at “beyond reasonable doubt”.
Meanwhile, the onus of proof in civil law, for one party to win, is
only “on the balance of probability”. This appears to be the levels
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la du. Bay la nhirng cap do chirng minh hién hanh trong cac qudc
gia theo hé théng Common Law ctia Anh Qudc, ké ca Hoa Ky. Trén
binh dién hinh luat, mét bi cao ludn luén dwoc gia dinh la vo téi cho
dén khi bi két an. bay la mot nhan quyén va dan quyén can ban ctia
mot cong dan.

4. Nguyén tac khang cdo:

Céc sac luat khac nhau sé chi tiét hoa tht tuc khang céo, von la
mot khia canh quan trong cta hé théng phap ly. Tuy nhién, thdng
thwong thi phién xtr trwdc moét quan toa duy nhat co thé duoc
khang cao dén mot phién x(r toan toa (thdng thudng trvdc 3 quan
toa thay vi 1), phién xt tai mét toa an cap dwdi co thé dwoc khang
cao Ién toa an trén. Cudi cung, sau khi da khang cao dén toa cao
nhat la T6i Cao Phap Vién thi tré thanh chung tham va khéng thé
khang cao tiép tuc.

5. Tham quyén cac toa an va tham quyén dic biét cia
T6i Cao Phap Vién:

Hién phap hoéac cac séc luat sé quy dinh thAm quyén cac cép toa
an khac nhau. Mirc dd tham quyén cé thé qua hinh thrc so tién
tranh chap cao hay thap, tam quan trong hoac phtrc tap clia van
dé...Riéng T6i Cao Phap Vién khéng nhirng cé tham quyén vo gidi
han vé murc do tai chanh, tham quyén chung quyét vé nhirng khang
cao clia cac toa an cap dwdi ma con cé thdm quyén nguyén thiy vé
c&c van de lién hé dén hién phap. Chang han khi c6 mét tranh chap
gitra hanh phap va lap phap vé tinh cach hgp hién hoac vi hién cla
mot s&c luat, thi cac phe tranh tung chi cé thé dua ra TCPV dé phan
xtr. Khong mot toa an nao khac c6 tham quyén. Tuong tw, khi co
sy tranh chap gilra chinh pha trung wong va mét chinh quyén dia
phuwong nhw chinh quyén tinh, vé gi¢i han quyén lwc ctia moi bén,
thi chi c6 TCPV la cé tham quyén dé phan xcr.

6. Vi tri cia nén ludt phap truyén théng:
Viét Nam la mét quéc gia c6 5,000 nam van hién. Luat Hong Blc

hoac Qudc Triéu Hinh Luat la mot bd luat truyén thdng clia dan ta,
néi lén nén van hoa va truyén thdng dac thu ctia dan toc. Bay la von
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of evidence required among nations which follow the Common Law
system of England, including the USA. On the criminal front, a de-
fendant is presumed innocent until proven guilty. This is a human
right fundamental to all citizens.

4. Principle of appeal:

Various legislations shall detail procedures for appealing a court
decision, which are an important aspect of the justice system. How-
ever, usually, a decision of a court presided by a single judge may
be appealed to a full court hearing (hormally before 3 judges in lieu
of 1), a decision of a lower court is appealable to a higher court. Ul-
timately, after an appeal to the Supreme Court, the case becomes
final and there is no further appeal possible.

5. Jurisdictions of the courts and the special
jurisdiction of the Supreme Court:

The constitution or laws will define the jurisdictions of various courts.
The limits of jurisdictions may take the form of extent of monetary
limits, the importance or complexities of issues...In particular, the
Supreme Court not only has unlimited jurisdiction in financial is-
sues, final jurisdiction for all appeals from lower courts, but also
original jurisdiction in matters relative to the constitution. By way of
example, when there is a conflict between the executive and leg-
islative on the constitutionality or otherwise of a law, then litigating
parties can only commence action in the Supreme Court to resolve.
No other court may have jurisdiction. Similarly, when there is con-
flict between the central government and a local government such
as provincial government, in relation to the limits of their respective
powers, then only the Supreme Court will have jurisdiction to adju-
dicate upon.

6. The situation relative to traditional laws:

Vietnam is a nation with a 5,000 year civilization. The Hong Duc
legal code or National Royal Penal Code is our country’s legal
code, representing our particular culture and customs. This is an
invaluable legacy left to us by our forebears. This is to be treasured
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liEng vo6 gia cla tién nhan trao lai. Moi thé hé con dan Viét can phai
tran qui. Cac luat gia va cac cap chinh quyén can phai nghién ctru,
tu chinh, cap nhat hoa va luat hoa dé tré thanh mot trong nhirng
reong cot clia dat nuéc Viet Nam. Di nhién khi tu chinh va cap nhat
héa, chdng ta phai lu tam dén nhirng ban gia tri hién dai nhat ctia
nhan loai vé dan quyén va nhan quyén, 1an nhirng hiép wéc quéc
t€ ma chinh phu da va sé can ky két trong twong lai.

7. Tuong quan van hanh gitra cac cap toa an:

Trén thé gi¢i hdm nay, c6 hai hé thdng luat phap véi hai khuynh
huéng khac nhau. Mot bén, ching ta thady cé hé théng Common
Law clia cac quoc gia chiu anh huwdng Anh Quéc va Hoa Ky. Bén
kia chiing ta thay c6 hé théng Civil Law cla cac qudc gia chiu anh
hwdng hé théng luat phap cua luc dia Au Chau, nhét 1a b luat N
Pha Luan. Ngoai ra ching ta con thay hé théng luat cong san. Tuy
nhién sau khi nghién ctru k§, cac chuyén gia cho rang, luat cong
san chi la mot hé théng luat Civil Law tra hinh.

Pac tinh nguyén thdy ciia Common Law la chi thuyét Stare Deci-
sis. Theo tiéng La Tinh, Stare Decisis c6 nghia la “tuan theo nhirng
gi da duwoc quyét dinh” trir khi c6 mot séc luat cha Lap Phap quy
dinh r6 rét khac di. Mot khi mot toa an da quyét dinh réi thi nhirng
quyét dinh sau, khéng thé trai v&i nhirng nguyén téc néu ra trong
quyét dinh tridc. Muc dich clia chi thuyét nay la dé tranh tinh trang
tien hau bat nhat trong cac quyét dinh clia cac toa an.

C6 hai loai Stare Decisis, m6t la hang ngang khi mét toa an phai
tuan hanh nhirng quyét dinh triwéc clia toa. Hai la hang doc khi mot
toa an cap dudi phai tuan hanh quyét dinh cuia toa cap trén. Stare
Decisis hang ngang la mot quy luat khdng phai bat di bat dich,
nhwng théng thuwdng dwoc tuan tha ma thoi.

Hau qud cla chd thuyét Stare Decisis la cac tdoa an doi khi lan
quyén lam ra luat cta lap phap khi dién giai luat phap theo y minh
va cac phan quyét tré thanh nhirng tién 1é va cé quyén rang budc
khdéng nhi*rng cac toa an cap dwdi ma cac phién xt& ctia chinh minh
sau do.

Trong khi do, theo hé théng Civil Law thi quy dinh rang, chi cé Lap
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by all future generations. Lawyers as well as governments at vari-
ous levels must study, amend, update and legislate on it so that it
can become one of the pillars of Vietham. Obviously, when effect-
ing amendments and updates, we must pay attention to the most
modern human values relative to civil and human rights, as well as
international covenants that have been or will be entered into by
governments in the past or in the future.

7. The functional relationship between courts of
various levels:

In today’s world, there are two legal systems with two different ten-
dencies. On the one hand, we see the Common Law system of na-
tions under the influence of England and the USA. On the other, we
see the Civil Law system of nations under the influence of the legal
system of Continental Europe, especially the Napoleonic Code. In
addition, there is also the communist legal system. However, after
careful study, experts believe that communist laws are only a sys-
tem of Civil Law in disguise.

The original characteristic of Common Law is the Stare Decisis doc-
trine. In its Latin form, Stare Decisis means “to stand by that which
is decided” unless there is a law of the legislature which decides
otherwise. Once a court has decided then all subsequent decisions
cannot violate the principles advocated in the earlier decision. The
objective of this doctrine is to avoid inconsistencies in court deci-
sions.

There are two types of Stare Decisis, one is horizontal when a court
is obliged to follow its earlier decisions. The second one is vertical
Stare Decisis when a lower court must follow the decision of higher
courts. Horizontal Stare Decisis is not an immutable rule but is only
usually followed.

The consequence of the Stare Decisis doctrine is that courts at
times encroach on the law making power of the legislature when
they interpret laws in their own views and their judgements become
precedents and are binding on decisions of lower courts and their
own subsequent decisions.
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Phap la lam ra luat ma théi. Cac toa an chi c6 trach nhiém ap dung
luat. Vi khdng c6 cac tién Ié rang budc, moi quan tda co quyén dién
giai luat theo y clia minh, tao ra tinh trang x&r an khéng dong nhat
trong mot quéc gia. Y thirc dwoc khuyét diém nay, cac quéc gia
theo Civil Law ciing c6 tao ra chu thuyét “phap ly dong bd” dé bo
khuyét. Bén Phap, Toa Khang Céo Téi Cao va Hoi Bong Qubc Gia
déu duoc cong nhan la nhirtng phap dinh hau nhw c6 tham quyén
lam luét giGi han.

Tuy diéu 52 (2) cia DTHP c6 néu nguyén tac “nhirng quyét dinh
clla cac toa an cap cao hon sé c6 tac dung rang budc cac quyét
dinh ctia cac toa an thdp hon”, nhing chiing ta phai thira nhan rang
moi hé théng déu co6 wu va khuyét diém. Trong mot nwde Viét Nam
twong lai, mot trong nhirng gidi phap la chang ta khong can phai
theo triét dé hé théng Common Law hoac Civil Law. Tuy ¢6 nhu cau
phéan biét hai trach nhiém la lam luat cha Lap Phap va ap dung luat
clia Tu Phap (cac toa an), nhwng chiding ta cé thé trao quyén twong
ty Stare Decisis hoac jurisprudence constante va gi¢i han quyén
nay noi moét toa an cao nhat la T6i Cao Phap Vién ma théi. Nhw
thé chuing ta sé gilr dwoc sw phan biét ro rét gitra Lap Phap va Tw
Phap, nhwng dong thoi gitr mdc do dong bd twong déi gitra cac
phién x(r clia cac tda an trong quoc gia.

8. Nhiing van dé khac can nghién ciu:

Bai nay chi néu ra mot s6 van dé can ban. Nhiéu van nan hoac
chon lwra khac can phai nghién ctru treée khi quyét dinh dé hoan
chinh mét hé théng luat phap cho Viét Nam hau cong san. Chang
han:

a. Trén binh dién hinh luat 1an dan luat, can nhitng quy
luat vé chirng c& nghiém khac va nghiém chinh theo kiéu rule of
evidence tai Anh Quéc, Hoa Ky, Uc va cac qudc gia theo Common
Law hay khong?

b. Lam sao giam thi€u chi phi qua cao cac vu tranh tung
hoac hinh su, hodc dan s va tlr dé gidm bét bat cong xa hoi. Ly do
la vi ngay ca tai nhitng qudc gia ti€n bd nhét, chi phi phap Iy nam
ngoai tam tay clla mot nguoi dan cé loi tire trung binh.

c. Lam sao phat trién mot hé thong giai quyét cac tranh
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Meanwhile, the Civil Law system postulates that only the legislature
makes laws. Courts only have the duty to apply them. Because they
are not bound by precedents, each judge has the right to interpret
the law according to himself/hersef, resulting in a situation of in-
consistent judgements within one nation. With awareness of this
drawback, nations which follow the Civil Law system have created
the doctrine of “Jurisprudence Constante” to remedy it. In France,
the Court de Cassation and the Conseil D’Etat are acknowledged
as tribunals with jurisdiction similar to quasi-legislative organs.

Although Article 52 (2) of the draft constitution advocates the prin-
ciple that “decisions of higher courts will be binding on decisions of
lower courts”, we must admit that each system has their advantag-
es and drawbacks. In a Vietnam of the future, one of the solutions is
that we need not completely adopt the Common Law system or the
Civil Law system. Although there is a need to distinguish between
the duty to make laws of the legislature and that of applying the
laws of the judiciary (the courts), but we may confer the power akin
to Stare Decisis or Jurisprudence Constante on and restrict this
power to the highest court which is the Supreme Court only. Thus,
we shall be able to keep the distinction between the legislature and
judiciary, but at the same time maintain relative consistency be-
tween judgements in various courts in the country.

8. Other issues for study:

This piece of writing only outlines a few basic issues. Other difficul-
ties or options must be studied before making decisions to build a
legal system for a post-communist Vietnam.

Such as:

a. In the spheres of both criminal law and civil law, should
the rule of evidence be as strict as the rule of evidence in England,
the USA, Australia and other Common Law nations?

b. How to reduce excessive costs in both criminal and
civil cases to minimize social injustices. The reason being that even
in most advanced nations, the costs of litigation lie outside the reach
of middle income earners.

c. How to develop a system of Alternative Dispute Res-
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chdp bén ngoai toa an dé giam chi phi va gan gdi ngwoi dan binh
thwong hon.

d. Trén phuwong dién hinh luat, can phai can nhac wu va
khuyét diém cua viéc xr an qua:

Hod&c quan tda ma thoi nhuw 1a phap dinh vé luat 1an sy kién.

Hoac mot quan toa nhw la phap dinh vé luat va mot boi tham doan
nhu 1a phap dinh vé sy kién.

Hoac bi cdo hoac hai bén c6 thé chon lwa mot trong hai mo thirc.

NEu theo mé thirc thit hai thi nhirng doi héi va diéu kién gi dé duoc
chon vao bbi tham doan?

K&t luan:

Viéc kién tao mot hé thong luat phap thé hién dung tinh than phap
tri, trong mot xa hoi vang bong cac yéu té phap tri nén tang vé cling
kho khan, doi hoi vién kién, thoi gian va sw dong gop tri tué tap thé
cua toan dan.

To6i chi néu ra va dat mot s6 van dé can ban.Téi mong moi dwoc sw
doéng gop y kién cua quy vi thirc gid yéu nuéc, nhat la nhirng luat
gia Viét Nam trong lan ngoai nuéec.

g 267, wo-




Du Thao HIEN PHAP VIET NAM

olution outside of the court system to reduce costs and be closer to
the common people.

d. On the criminal law front, we must weigh the pros and
cons of hearings via:

Or before a judge only as the tribunal of both law and fact.

Or before a judge as the tribunal of law and a jury as the tribunal
of fact.

Or the defendant or both parties are able to elect to adopt one of the
two methods above.

If the second method was chosen, then what are the requirements
for selection to the jury.

Conclusion:

The establishment of a legal system to genuinely reflect the spirit
of the rule of law, in a society devoid of fundamental rule of law fac-
tors, is immensely difficult, requires vision, time and the intellectual
contribution of the whole people as a community.

I have only outlined a few fundamental issues. | hope to receive
contributions in the form of ideas from patriotic members of the in-
telligentsia, especially from Vietnamese jurists both inside and out-
side of Vietnam.
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PHU LUC
DU THAD HIEN PHAP VIET NAM

(Trén quan diém dan chd Hién Dinh, Phap Tri va Ba Nguyén)

(Ban th&o nguyén thlly da dang trén Ban Tuan Bao Viét Luan Uc
Chau trong céac s6 ngay 8 May 2001, 11 May 2001 va 15 May 2001)

LS1 M3 PAuU cUA DU THAO HIEN PHAP:

Sau may nghin nam dwng nuéc va gilr nuée clia toan dan va cac
bac anh hung lich str, dan toc chiing ta da trai qua nhiéu cudc thang
tram. Bén canh nhirng giai doan lich s&r vinh quang nhw cac triéu
dai Binh, L&, Ly,Tran hoac Quang Trung Pai D&, dan tdc chung ta
cling da tirng bi mdt ngan n&m dd hd tir phwong Bac, ndi chién lién
mién trong sudt cac giai doan Thap Nhi St Quan va Trinh Nguyén
phan tranh, gan 100 nam thyc dan Phap dd hd va tac hai hon hét
la tr hon nlra thé ky nay toan thé dan toc trén ca 2 mién Nam va
Bé&c Viét Nam da tré thanh nan nhan va con c& clia nhirng thé lwc
y thirc hé va gido diéu quéc té, day dan tdc ching ta vao mét cudc
noi chién phi dan tdc, huynh dé twong tan va khéc liét .

Hon nira, nén van héa truyén thdng cltia dan toc Viét Nam duoc
hinh thanh qua gan 5000 lich st la mot nén van héa khai phong,
nhan ban, khoan hoa va trung dung, khéng hé chap nhan bat c
mot cyc doan chu nghia nao.

Hién phap cta dan tdc Viét Nam phai hoan toan dat can ban trén
quan diém phi y thirc hé va phi gido diéu. Nhirng con ngu i Viét
Nam tw do va tri tué khai sang, séng moét cudc doi hanh phuc trong
mot xa hoi thinh vuong va mot nén dan chu hién dinh, phap tri va
da nguyén la wéc nguyén chinh dang cta moi ngu¢i Viét Nam.
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ANNEXURE
DRAFT CONSTITUTION OF VIETNAM

(On the bases of constitutionalism, the rule of law and pluralism)

(Original draft on the biweekly Vietnamese Herald on issues of 8
May 201, 11 May 2001 and 15 May 2001)

PREAMBLE TO THE DRAFT CONSTITUTION:

After millennia of nation founding and preservation by the people
and their heroes in history, our country has gone through many ups
and downs. Alongside episodes of glory such as the Dinh, L&, Ly
Tran and Emperor Quang Trung dynasties, our people also endured
one thousand years of Northern domination, continuous civil war in
the periods of the 12 Warlords and struggle between the Trinh and
Nguyén princes, almost 100 years of French colonial rule and most
destructive of all, for more than half a century, the whole people in
both north and south of Vietham have become victims and pawns of
international dogmatic ideological powers, engulfing us in an alien-
ated, internecine and atrocious civil war.

Furthermore, our national culture which has been nurtured through
5000 years of history is a moderating, reasoned, humanist and lib-
erating culture which will resolutely oppose all fundamentalist ide-
ologies.

Our people’s constitution must be completely founded on the con-
cepts of non-ideology and anti-dogmatism. Being free men and
women, endowed with wisdom and living a happy life within a pros-
perous society and a democracy based on constitutionalism, the
rule of law and pluralism, constitutes the rightful aspiration of each
Viethamese citizen.

g 270, 2oe-



Du Thao HIEN PHAP VIET NAM

) CHUONGI.
Du Thao Hién Phap Vé Nhitng Quyen Igi va nghia vu
can ban:

DIEU 1 ]
Quyén binh dang

Moi nguoi déu c6 quyén duoc cong nhan co tw cach phap nhan va
binh dang truéc luat phap bat ké phai tinh, tén gido, chiing tdc, giai
cap xa hoi, chinh kién, khuynh hwéng tinh duc, tuéi tac, ngén ngir
ho&c cé khuyén tat hay khong, hoac bat ct¢r mot tiéu chuén phi ly
nao, theo luat phap quy dinh.

DIEU 2
Quyén tu hitu

Quyeén tw hiru cila moi nguoi hodc riéng hodc chung véi nguoi khac
phai duoc tuyét doi ton trong, ké luén ca quyén chuyén nhwong tw
htru ciia minh. Khdng mot quyén lwc nao co thé doc doan tudc
doat quyén tw hiru ciia moét ca nhan.

DIEU 3
Nén tang gia dinh

Gia dinh la nén tdng ngan doi cla xa hoi truyén théng va cé6 mot
vi tri dat biét trong long dan tdéc. Nén tang gia dinh phai dwoc luat
phap tén trong va boi dwdng nhuw la mot yéu tdé quan trong clia nén
van hoéa Viét Nam.

DIEU 4
Quyén tu do tu tudng va tu do bao chi

Quyén tw do tw twdng phai duoc ton trong ké ca tw do phat bi€u

tw twdng ctia minh bang moi phuong tién béo chi, truyén théng,
truyén hinh va moi phwong tién khéac.
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CHAPTERI.
Draft constitution relative to basic rights and
responsibilities:

ARTICLE 1
Right to equality

Everyone has the right to be recognized as a legal entity and equal

at law regardless of their gender, religion, race, social status, po-
litical views, sexual orientation, age, language or presence or ab-
sence of disabilities, or any unreasonable criteria, as provided for
by law.

ARTICLE 2
Right of private ownership

The right of private ownership individually or collectively must be
absolutely respected, including the right to transfer one’s private
property. No power can arbitrarily deprive a person of their right to
private ownership of property.

ARTICLE 3
Foundation of family

The family is a millennium foundation of our traditional society and
occupies a special place in the heart of our people. The family foun-
dation must be honoured by law and nourished as an important
element of Vietnamese culture.

ARTICLE 4
Freedom of thought and freedom of the press

Freedom of thought shall be respected including the freedom to

express one’s thought through all means of the press, communica-
tion, television and other means.
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PIEU 5
Quyén tu do di lai

Moi nguoi déu c6 quyén ty do di lai va cw ngu trong qudc gia va roi
khoéi qudc gia minh. Moi su gi&i han khéng chinh dang quyén ty do
di lai déu c6 tinh cach vi hién va vo hiéu luwc.

DIEU 6
Quyén tu do tin ngudng

Moi ngudi déu cé quyén tw do tén gido, ké ca quyén tw do thay doi
ton giao, thuc hanh va thd phwong theo ton giao ctia minh.

DIEU 7
Quyén tu do hdi hop va Iap hdi

Moi nguoi déu dwoc quyén tw do hdi hop trong tinh than bat bao
dong va lap hdi (k€ ca cac hoi doan, td chirc va dang phai chinh tri).
Khoéng ai co thé bi bat budc gia nhap mot hoi doan nao.

DIEU 8
Quyén duoc hudng su riéng tu

Khong ai c6 thé bi bat budc phai chiu nhitng sw xam pham déc
doan vé su riéng tw, gia dinh, noi cw ngu, thw tin, dién thoai, cac
hinh thirc lién lac thdng tin cling nhw nhitng s xam pham vé danh
dw. Moi nguoi déu dwoc quyén c6 suw bao vé cla luat phap trén
cac lanh vuc nay.

DIEU 9
Cac quyén lién hé dén tu do co thé va
su giam cam

Khong ai c6 thé bi xam pham co thé, bat b, giam cam hay lwu day
mot cach doc doan.
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ARTICLE 5
Freedom of movement

Everyone has the right of freedom of movement and residence in
their country and the right to leave their country. All arbitrary limits
on freedom of movement are unconstitutional and invalid.

ARTICLE 6
Right to freedom of religion

Everyone has the right to freedom of religion including the right
to change religions, practice and worship in accordance with their
religion.

ARTICLE 7
The right to freedom to associate and form
associations

Everyone has the right to associate in the spirit of non-violence and
form associations (including societies, organizations and political
parties). No one can be compelled to join any association.

ARTICLE 8
The right to privacy

No one can be subjected to arbitrary invasion of privacy, family, res-
idence, malil, telephone, forms of liaison, communication as well as
defamation of one’s honour. Everyone has the right to be protected
by law in all these respects.

ARTICLE 9
Rights related to one’s body and incarceration

No one shall have their body arbitrarily interfered with, be arrested,
incarcerated or banished arbitrarily.
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PIEU 10
Quyén duoc xét xur

Moi ngudi déu dwoc quyén duoc xét xir mot cach cong bang va
cong khai b&i mot toa an doc lap khong thién vi, dé€ phan xét vé
nhirng quyén lgi va trach nhiém ctia minh, va dé phan xét vé nhirng
cdo budc co6 tinh cach hinh sy déi véi duwong sw, hoac dé phan xét
vé nhirng hanh dong bi cdo budc la vi pham nhirng quyén can ban
ma hién phap va luat phap ban cho ho.

DIEU 11
Quyén duoc luat su dai dién

Moi nguoi déu duoc quyén dai dién va c6 van b&i nhirng luat sw
doc lap chuyén nghiép khong chiu ap Iwc tlr bat cr phe nhém hoac
ca nhan nao dé bénh vuc cho minh.

DIEU 12 )
Quyén duoc huéng mdt trinh dd gido duc t6i thiéu

Giao duc t6i thiu 1a mién phi va bét budc. Luat 1& s& quy dinh muc

dé va nhirng yéu té clia mirc d6 giao duc toi thi€u nay.

PIEU 13
Quyén khdng bi tra tan, bao hanh va chiu nhiing sy
doi x&r da man khac

Khong ai co thé bi tra tdn, bao hanh ho&c chiu nhirng hinh phat tan
nhan, vd nhan dao hoac tén thwong dén pham gia con nguoi.

DIEU 14
Quyén thanh Iap va gia nhap nghiép doan

Moi ngudi déu dugc quyén thanh 1ap va gia nhap nhirng nghiép
doan doéc lap dé bao vé quyén lgi ciia minh.
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ARTICLE 10
The right to trial by a court of law

Everyone is entitled to an open and fair trial by an unbiased and
independent court of law to adjudicate on their rights and responsi-
bilities, and to adjudicate on allegations of a criminal nature against
them, or to adjudicate on conducts allegedly violating basic rights
bestowed upon them by the constitution and by law.

ARTICLE 11
The right to be represented by a lawyer(s)

Everyone has the right to be represented by a lawyer and be ad-
vised by a professional and independent lawyer(s), who is not un-
der pressure from any person or group of persons, to advocate for
them.

ARTICLE 12
The right to a minimum level of education

Minimum education must be free and compulsory. The law will pro-
vide for the level and components of this minimum education.

ARTICLE 13
The right not to be subjected to torture, violence and
other forms of inhuman treatment

No one may be subject to torture, violence or punishments which
are ruthless, inhuman or damaging to human dignity.

ARTICLE 14
The right to form and join trade unions

Everyone has the right to form and join independent trade unions to
protect their interests.
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PIEU 15
Quyén loi va nghia vu bau ctrva img clr

Y dan la can ban cua quyén luc quéc gia dwoc thé hién qua quyén
bau clr va trng clr. Diéu nay cling phai duoc thé hién qua cac cubc
bau ctr chan that va thuwong xuyén. Nhirng cudc bau clr nay phai cé
tinh cach phé théng va binh dang va phai c6 tinh cach kin hay qua
nhirng thd tuc bau c tw do twrong dwong. Moi cong dan tir 18 tudi
tré |én déu co quyén va trach nhiém hanh xi&r viéc bau clr va &rng
clr theo luat dinh. Bau clr |a modt nghia vu c6 tinh cach bét budc.

PIEU 16
Quyén cla mdt bi cdo vé hinh lut dugc gia dinh la vd
t6i cho dén khi bi téa an chinh thurc két toi

Khi bi truy t6 vé hinh luat, moi nguoi déu c6 quyén dwoc gia dinh la
v0 t0i cho dén khi bi chirng minh la c6 tdi theo dung luat phap, trong
mot phién xr cdng khai ma bi can c6 tat ca nhirng sy bao ddm can
thiét dé bao vé cho minh.

Cap dd dé chirng minh trong nhitng phién xr an vé dan sw (hoac
ho) sé la “cd xac xuat phai chang”. Tuy nhién cap do chirng minh dé
két an mot bi cao trong mot phién x&r hinh sy phai la cap do “khdng
con ly do chinh dang dé nghi ngo™.

PIEU 17
Quyén giilt cac chirc vu trong cac co quan chinh quyén

Moi nguoi déu c6 co hdi binh déng dé phuc vu trong cac cép chinh
guyén tlr trung wong dén dia phwong.

PIEU 18
Nghia vu quan su

Moi ngu®i déu cé trach nhiém binh dang thi hanh nghta vu quan
s theo luat dinh.
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ARTICLE 15
The rights and duties of voting and standing for
elections

The will of the people constitutes the foundation of state powers as
manifested through the right to vote and to stand for elections. This
must also be expressed through genuine and frequent elections.
These elections must be universal and equitable and by secret bal-
lot or through similarly free election procedures. All citizens from 18
year old shall have the right and duty to exercise voting and stand-
ing for elections as provided by law. Voting is a compulsory duty.

ARTICLE 16

The right of a person accused of a criminal offence to
be presumed innocent until convicted by a court of
law

When prosecuted under the criminal code, everyone has the right
to be presumed innocent until proven guilty in accordance with law,
in an open court of law with all necessary assurances required to
protect themselves.

The onus of proof in a civil case shall be “on the balance of prob-
ability”. However the onus of proof in a criminal case must be “be-
yond reasonable doubt”

ARTICLE 17
The right to hold office in government organizations

Everyone has equal right to serve in all government levels from the
central government to local governments

ARTICLE 18
The duty of military service

Everyone has equal duty to serve in the military as provided for by
law.
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DIEU 19
Nghia vu dong thué

Moi ngui déu co trach nhiém déng thué theo luat dinh.

DIEU 20 )
Quyén c6 qudc tich

Moi ngwoi sinh ra tai Viét Nam déu cé quyén cé qudc tich Viét Nam.
Khong ai co thé bi twdc bo qudc tich hoac tlr chéi quyén thay doi
quéc tich mot cach doc doan.

DIEU 21
Tinh cach khéng toan ven va khdéng day da

Nhirng quyén lgi va trach nhiém néu ra trong ban hién phap chi cé
tinh cach nén tdng ma khong co6 tinh cach toan ven hoac day du.
Khi can thiét luat phap sé quy dinh thém nhirng quyén lgi va nghia
vu khac mién la khéng di nguoc lai vai tinh than clia hién phap hién
hanh.

PIEU 22
Ca nhan va tha nhan

Trong khi hanh x& nhirng quyén va trach nhiém ctia minh moi nguoi
déu phai chiu s gi¢i han cua luat phap chi vi muc tiéu duy nhét la
dem lai s cong nhan va ton trong dang mirc nhitng quyén tw do
clia tha nhan va v&i muc dich dap rng nhirng nhu cau hop ly trén
phuwong dién dao dirc, trat tw xa héi chung ciia mét xa hoi dan chu.

CHUONG Il
Du Thao Hién Phap Vé Nganh Lap Phap Tai Trung Uong

DIEU 23
Quadc hoi va Iap phap:

Moi quyén lap phéap trung wong d&u nam noi Qudc Hoi. Quéc Hoi
gbm 2 vién: Thuong Vién va Ha Vién.
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ARTICLE 19
The duty to pay taxes

Everyone has the duty to pay taxes as provided for by law.

ARTICLE 20
The right of citizenship

Everyone born in Vietnam has the right to hold Vietnamese citizen-
ship. No one can be arbitrarily stripped of their citizenship or denied
the right to change citizenship.

ARTICLE 21
Incompleteness and insufficiency

The rights and responsibilities enshrined in this constitution are only
fundamental in nature and not meant to be complete or sufficient.
When necessary, the law will provide further rights and responsibil-
ities provided they are not contrary to the spirit of the constitution
in operation.

ARTICLE 22
Self and others

While exercising their rights and responsibilities, everyone must ac-
cept the limitations imposed by law with the unique aim of giving
recognition to the rights of others and with the aim of responding to
legitimate needs in the spheres of morality, common social orders
of a democratic society.

CHAPTER II.
Draft Constitution relative to the Central Government Ex-
ecutive Branch

ARTICLE 23
Congress and the legislature

All legislative powers lie in Congress. Congress consists of 2 cham-
bers: the Senate and House of Representatives.
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1. Moi Thuwgng nghi st va dan biéu déu khong thé bi truy t0
trén phwong dién ho tirc dan luat vi nhirng loi phat biéu clia minh
trong phién hop quéc hoi.

2. Moi cong dan Viét Nam 21 tudi tré Ién , néu cé quyén bau
clr, déu cd quyén trng clr vao ha vién qudc hodi, va néu 30 tudi tre
Ién , néu cb quyén bau clr, déu c6 quyén rng clr vao thuong vién.

3. Thwong nghi st va dan biéu la nhirng cong viéc toan thoi
va cac duwong s khong thé trong nhiém ky, ddm nhan nhirng cong
viéc c0 lgi nhuan khac.

4. Mot thwong nghi st khong thé dong thoi lam dan biéu va
nguoc lai. Ca 2 déu khong thé gilr cac chirc vu dan ctr khac hoac
lam cbéng chirc tr trung wong dén dia phuong.

5. M6t thwong nghi st hoac dan biéu, trong nhiém ky cua
minh, khong thé bi bat, giam cam, luc soat hoac co thé luc soat.
Trir phi bi bat qua tang dang vi pham mot tdi hinh luat thi c6 thé bi
luc soat hoac luc soat co thé. Néu bi truy t6 vi mot toi hinh luat va
bi két an thi sé lap trc mat chirc. Trong khi bi truy t6 dwgc dwong
nhién tai ngoai hau tra va ti€p tuc hanh xt& chirc vu ctia minh.

6. Chi tiét hinh thirc td chirc ndi bd clia 2 vién quéc hai, tha
tuc bé phi€u ndi bo va tai nhém quéc héi, thd tuc bau ctr cac chu
tich va pho cha tich moi vién, nhirng tht tuc dé quéc hdi chu toan
nhiém vu hién dinh cta minh s& duoc moi vién tw quy dinh.

7. Mdi thuwong nghi st hodc dan biéu déu c6 quyén dua ra
cac dv luat va trinh qua vién ctia minh truéec, trir tredng hop cac
duw luat lién hé dén thué hoac cac bién phap thu lgi tirc cho quéc gia
déu phai dé trinh va théng qua ha vién truéc
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1. All senators and members of the House of Representa-
tives shall not be prosecuted in civil matters relative to their state-
ments in Congress sessions.

2. All citizens 21 years old and over, if eligible to vote, can
stand for election to the House of Representatives, and 30 years
old and over, if eligible to vote, can stand for election to the Senate

3. Senators and representatives are full time positions and
incumbents cannot, during their terms in office, hold other remuner-
ated positions.

4. A senator cannot serve simultaneously as a representa-
tive and vice versa. Neither can hold other elected offices or public
service positions from central to local levels.

5. A senator or representative, during their terms of office,
shall not be arrested, incarcerated, searched or body-searched.
Unless caught flagrante delicto in a criminal act, then they can be
searched or body-searched. If prosecuted on criminal charges and
convicted, they will immediately be dismissed from office. While be-
ing prosecuted they are automatically granted bail and continue to
exercise the duties of their office.

6. Particulars of forms of internal organization of each
chamber, internal voting and resumption of congressional sessions,
procedures to elect the presidents and deputy presidents of each
chamber, procedures for the congress to achieve its constitutional
responsibilities will be provided for by each of these chambers.

7. Each senator or representative has the right to propose
draft legislations and submit them to their own chamber first, except
draft legislations relative to taxes or measures raising revenue for
the country must be submitted to and passed by the House of Rep-
resentatives first.
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DIEU 24
Thuong Vién:

1. Thuwong Vién sé gdm 2 thwong nghi sT tir mdi tinh hoac
thanh phé truc thudc trung wong. Nhiém ky Thuirong Vién la 6 nam.
MOi thuong nghi sT sé cé mot phiéu.

2. Moi quyét dinh cua thuong vién chi co6 hiéu luc khi duoc
da s0 tuyét d6i cac thwong nghi st hién dién thong qua.

3. Tham quyén cua thwong vién bao gom:
(i) Duyét xét va thdng qua cac dv luat ctia quéc hoi.

(ii) Phé chuan hoac phu quyét tinh trang tuyén chién
hoac viéc ky hoa wéc véi mot hay nhiéu quéc gia khac sau khi
dworc tdng thong dé nghi.

(iii) Phé Chuan hoac phu quyét dé nghi bd nhiém céac vi
thadm phan Toi Cao Phap Vién va cac vi tham phan cac tdoa an thap
hon sau khi cac vi nay duwoc Téng Thong (trong treong hop Toi
Cao Phap Vién) hoac b6 trudng tw phap (trong tredng hop cac toa
an thap hon) dé ctr.

(iv) Phé chuan hoac phl quyét d& nghi bo nhiém Théng
Doéc Ngan Hang Quéc Gia sau khi vi nay dwoc tong thong dé ctr.

(v) Phé Chuan hoac phd quyét dé nghi bd nhiém cac vi
BO Trwdng hoac Tong Trwdng hodc cac chirc vu trong xirng trong
ndi cac chinh pht sau khi cac vi nay dwoc tong théng dé ctr.

(vi) Phé chudn hoac phl quyét dé nghi bo nhiém cac vi
Tw Lénh Quéan Luc va Tu Lénh cac lwc lvgng canh sat hoac cong
an quodc gia sau khi cac vi nay duoc téng théng dé ctr.

(vii) Phé chuan hoac pha quyét dé nghi bd nhiém cac

thanh vién cua Hoi BDong Bau Clr Quéc Gia sau khi cac vi nay duwoc
tong thong dé ctr.
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ARTICLE 24
The Senate:

1. The Senate will comprise 2 senators from each
Province or city under direct central control. The term of office of the
Senate is 6 years. Each senator will have one vote.

2. All decisions of the Senate are effective only when passed
by the absolute majority of senators present.

3. The powers of the Senate include:
(i) Review and pass draft legialations of congress

(ii) Approve or veto declarations of war or peace treaties
with one or more nations as proposed by the President

(iii) Approve or veto proposals for appointment of jus-
tices of the Supreme Court and justices of lower courts, subsequent
to them being nominated by the president (in the case of the Su-
preme Court) or the minister for justice (in the case of lower courts)

(iv) Approve or veto proposals for the appointment of
the governor of the National Bank subsequent to them being nomi-
nated by the president

(v) Approve or veto proposals for the appointment of ju-
nior ministers or senior ministers or equivalent positions in the cab-
inet subsequent to them being nominated by the president

(vi) Approve or veto proposals for the appointment of
the commander of the armed forces or commander of national po-
lice forces subsequent to them being nominated by the president

(vii) Approve or veto proposals for the appointment of
the members of the National Electoral Commission subsequent to
them being nominated by the president

g 284, ®oe-



Du Thao HIEN PHAP VIET NAM

4. Khi mot thwong nghi st tr chirc hoac mat kha nang phuc
vu vi mot ly do khac, néu nhiém ky con lai hon 2 nam thi phai bau
clr bd tdc riéng cho chirc vu nay, néu it hon 2 nam thi hanh phap
dia phwong sé& b6 nhiém ngudi thay thé.

DIEU 25
Ha Vién:

1. Ha Vién gdm céc dan bi€éu dwoc bau tr cac don vi tranh
clr don danh va cac dan biéu dwoc bau theo danh sach chinh dang
theo Chuong VI. S6 dan biéu bau theo danh sach gap 2 lan sé dan
biéu bau theo don danh. Nhiém ky Ha Vién la 4 nAm. M&i dan biéu
c6 mot phiéu.

2. Moi dw luat phai duoc ha vién théng qua bang da sé
tuyét déi dan bi€u hop va trong vong 8 tuan sau d6 phai chuyén Ién
thwong vién dé phé chuan.

3. Mot duw luat khong can duoc thwong vién phé chuan néu
thwong vién khéng xét dén trong vong 8 tuan, hoac néu thwong
vién tlr cho6i khéng phé chuan va ha vién théng qua lan th&r 2 voi
da s0 it nhat 2/3 dan bi€u hién dién. Trong 2 trvdng hop nay thi dw
luat phai dwoc chuyén truwc ti€p Ién téng théng trong vong 8 tuan dé
ky phé chuan hoac phl quyét. Néu tong thong phl quyét thi phai
g®i tra lai ha vién trong vong 8 tuan, kem theo mot van ban néi lén
nhirng bat déng y ki€n ctia minh. Trong trwo'ng hop nay néu ha vién
thdng qua lan thir 3 v&i da so it nhat 1a 34 dan bi€u hién dién thi dw
luat dwong nhién tré thanh luat. Néu téng théng khdng gdi lai ha
vién dv luat trong vong 8 tuan khi nhan dwoc nhw quy dinh & trén
thi dw luat cling dwong nhién tré thanh luat.

4. Ha vién c6 thé dé xwédng va thdong qua tat ca cac duw luat
trén tat ca moi lanh vuc thudc tham quyén cta minh nhw quy dinh
trong chwong V cla hién phap.
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4. When a senator resigns or loses the capacity to serve
due to another reason, if the balance of the term is more than 2
years, there shall be a by-election to fill this position, if less than 2
years, the local executive shall appoint a replacement.

ARTICLE 25
The House of Representatives

1. The House of Representatives comprises representa-
tives elected from individual candidate electorates and represen-
tatives elected from party lists pursuant to Chapter VI. The number
of representatives from the lists shall be twice the number of those
individually elected. The term of offce of the House of Representa-
tives is 4 years. Each representative has one vote.

2. All draft legislations must be passed by the house of rep-
resentative with the absolute majority of the representatives present
and must be submitted subsequently to the Senate for approval.

3. Adraft legislation no longer needs approval of the Senate
if the Senate does not consider it within 8 weeks, or if the Senate
refuses to approve and the House of Representatives approves the
second time with a majority of at least 2/3 of the representative in
attendance. In both situations the draft legislation must be submit-
ted directly to the president within 8 weeks to approve or veto. If
the president vetoes, then it must be returned to the house within
8 weeks, together with a written advice expressing the president’s
dissenting view. In this situation, if the house approves the draft
legislation for the third time with a majority of at least 34 of the rep-
resentatives attending, then the draft legislation will automatically
become law. If the president does not return the draft legislation
to the house within 8 weeks after receiving it as defined above, the
draft legislation will also automatically become law.

4. The House of Representatives can initiate and pass all
draft legislations in all areas within its jurisdiction as defined in
Chapter V of the constitution.
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5. Khi mot dan biéu déc cir tir danh sach chinh dang tir
chirc hoac méat kha nang phuc vu vi moét ly do khac, chinh dang do
b6 nhiém nguoi thay thé.

6. Khi mot dan biéu dac clr tir mdt don vi tranh ¢ tir chirc
hoac mat kha nang phuc vu vi moét ly do khac, néu nhiém ky con
lai hon 2 nam thi phai bau ctr b6 tic. Néu it hon 2 nam thi c6 hai
treong hop: Mot la chinh dang lién hé sé bo nhiém nguoi thay thé
trong trwdng hop dan bi€u cha chinh dang. Hai la hanh phap dia
phurong sé bd nhiém nguwdi thay thé trong trieong hop dan biéu déc
lap.

. . CHUONG lii:
NGANH HANH PHAP TAI TRUNG UONG.

DIEU 26
Tham quyén hanh phap:

Tat cA moi quyén hanh phap trung wong ctia quéc gia duoc Qy thac
cho Tong Thong. Tong théng c6 cac trach nhiém va quyén han nhw
sau:

1. La nguyén thd quéc gia, téng tw 1énh téi cao quan lwc va
céac lyc lwong an ninh.

2. Ky d€ phé chuan hoac phl quyét cac dw luat duwoc quéc
hoi thong qua. Trong tredng hop phu quyét, tong thong phai gadi tra
lai qudéc hoi du luat kem theo mot van ban néi Ién nhirng bat dong
y ki€n ctia minh. Nhwng néu ca 2 vién cua qudc hoi moét lan nira
thong qua véi ty sd it nhat 2/3 cla thanh vién hién dién moi vién,
ho&c néu ha vién thong qua véi ty so it nhat 34 dan bi€u hién dién,
thi du luat dwong nhién c6 hiéu luc va tré thanh luat. Trong trweong
hop mét du luat khéng dwoc téng théng gdi tra lai trong vong 8
tuan thi dwong nhién c6 hiéu lwc va tré thanh luat.

3. Cong bb tinh trang thiét quan luat sau khi da dwoc qudc
hoi phé chuén véi ty so it nhat % thanh vién ctia moi vién va sau khi
da dugc Toi Cao Phap Vién thong qua trong mot phién xt&r chinh
thirc toan vién. Tinh trang thiét quan luat khéng thé kéo dai hon 12
thang va khong thé vuwot qua nhiém ky tdng thong.
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5. When a representative elected from a party list resigns or
loses the ability to serve for any other reason, the relevant party will
appoint a replacement.

6. When a representative elected from an electorate resigns
or loses the ability to serve for any other reason, if the balance of
the term of office exceeds 2 years, there must be a by-election. If
it is lesser than 2 years, there are 2 circumstances: first, if the rep-
resentative belongs to a political party, then this political party will
appoint a replacement. Second, the local executive will appoint a
replacement in the case of an independent representative.

CHAPTER IIl:
THE CENTRAL EXECUTIVE.

ARTICLE 26
The powers of the executive:

All executive central executive powers are entrusted in the presi-
dent. The president has the following responsibilities and powers:

1. He is the head of state, commander-in-chief of the armed
forces and security forces.

2. Sign into law or veto all draft legislations passed by Con-
gress. In the case of a veto, the president must return the draft
legislation together with a written statement expressing dissenting
views. But if both chambers of Congress once again passed such
draft legislation with a majority of at least 2/3 of the members pres-
ent in each chamber, or if the lower house passes with a majori-
ty of at least 3 of representatives present, such draft legislation
will automatically be effective and become law. In cases where the
president does not return the draft legislation within 8 weeks, it will
automatically take effect and become law.

3. To declare martial law after it has been ratified by at least
3% of members of each chamber of congress and after it has been
approved by the Supreme Court in an official full session. The state
of martial law cannot last longer than 12 months and cannot exceed

the presidential term of office.
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4. C6 dac quyén an xa.
5. B6 nhiém cac thanh vién cutia ndi cac chinh pha.
6. Chu toa cac phién hop ctia ndi cac.

7. B6 nhiém va cach chirc nguoi gilr cac chirc vu dan sw va
guan su trong chinh quyén theo luat dinh.

8. bé trinh qudc hoi (bat dau bang ha vién) c 3 thang trwde
tai khéa moi nam mot dy luat vé ngan sach quéc gia cho tai khéa
sap toi.

9. bé trinh va dé nghi triéc ha vién nhirng dw luat phat xuat
tir hanh phap.

10. Hanh xtr tat cA moi quyén hanh phap dé diéu hanh quoc
gia trong pham vi ctia hién phap va luat phap.

DIEU 27
Quyén bau clrva ing ctr:

Moi cong dan Viét Nam 30 tudi tr@ Ién , néu c6 quyén bau clr, déu
dwoc quyén (rng clr va dac clr vao cac chirc vu tong thdng va pho
tong thong.

PIEU 28
Nhiém ky:

Nhiém ky tong thong va phé tong thong la 4 nam va khong ai co thé
gilr hon 2 nhiém ky.

DIEU29
bien khuyét chirc vu:

Trong tredng hop chire vu tdng théng bo tréng qua 6 thang thi pho
tong thong sé thay thé cho hét nhiém ky. Trong tredng hop ca 2
chirc vu bo tréng quéa 6 thang thi chu tich thwong vién sé thi hanh
nhiém vu téng thdng cho dén hét nhiém ky, trir khi phan con lai clia
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4. The right to pardon
5. To appoint members of cabinet
6. To chair meetings of cabinet

7. To appoint and dismiss holders of civil and military posi-
tions in accordance with law.

8. Submit to congress (commencing with the House of Rep-
resentatives) each 3 months before the financial year a draft-legis-
lation on the national budget for the next financial year.

9. Submit and propose before the House of Representa-
tives all draft legislations on behalf of the executive

10. Exercise all executive powers to govern the nation with-
in the provisions of the constitution and in accordance with law.

ARTICLE 27
The right to vote and stand for election:

All Vietnamese citizens of 30 years old and above have the right
to vote, stand for election and be elected to the offices of president
and vice-president.

ARTICLE 28
Term of office:

The term of office of the president and vice-president is 4 years and
no one can hold office for more than 2 terms.

ARTICLE 29
Filling vacant offices

In the event the office of president is vacant more than 6 months
the vice-president will replace the president until the expiration of
the term of office. In the event both offices are vacant for more than
6 months the president of the Senate will fill in the position until the
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nhiém ky qua 2 nam thi phai t6 chirc bau cir trd lai. Th tw thira
nhiém ké ti€p sé la cha tich ha vién va ngoai trudng cho dén hét
nhiém ky, trlr khi phan con lai cia nhiém ky qua 2 nam thi phai td
chirc bau ctr trd lai. Trong tred'ng hop chirc vu tdng thdng bd trong
khbng qué 6 thang thi th&r ty thira nhiém néu trén sé 4p dung cho
dén khi tbng théng trd lai nhiém vu.

Trong trdng hop chirc vu phd téng thong bi bd trong qua 6 thang,
thi tbng théng sé dé clr nguoi thay thé vdi sw phé chuan cua
thwong vién.

DIEU 30
Quyén mién nhiém:

Ngoai trir trong triedng hop trong toi hinh luat theo luat dinh, tong
théng dwoc quy&n mién nhiém khong thé bi truy t6 trén ca 2 phwrong
dién hinh 1an hd, trong nhiém ky ctia minh. Trong tredrng hop bi truy
t0 trong tdi va cho xét xtr thi tong thong phai tam thoi roi chie vu.
NEu bi két &n vi trong toi tong théng lap tlrc mat chirc. Trong tredng
hop chd xét xtr thi diéu kién 6 thang cla diéu 29 khéng ap dung va
pho tong thdng sé lap trc xtr ly thuwdng vu chirc vu tdng thdng cho
dén khi vu an cham dt.

CHUONG IV:
NGANH TU PHAP.

PIEU 31
T6i Cao Phap Vién:

1. La co quan tu phap tdi cao clia qudc gia.

2. Toi Cao Phap Vién gdm 11 vi tham phan va mét trong 11
vi nay la chu tich T6i Cao Phap Vién.

3. Cac vi thdm phan va chu tich T6i Cao Phap Vién duoc
tong thong bd nhiém, v&i sy phé chuan clta thwong vién, sau khi
duwoc sw dé clr clia tong théng va khong thé bi cach chirc trir khi
ca ludng vién quéc héi yéu cau téng théng cach chirc, vi ly do tac
phong bai hoai hoac mat tri nang.

23 291, 2o




Du Thao HIEN PHAP VIET NAM

expiry of the term of office, unless the balance of the term exceeds
2 years then a new election must be held. The next order of succes-
sion will be the Speaker of the House of Representatives and the
minister for foreign affairs, unless the balance of the term exceeds
2 years then a new election must be held. In the event the office of
president is vacant for less than 6 months, the above succession
order will take place until the president resumes their duties.

In circumstances the position of vice-president is vacant for more
than 6 months, the president will nominate a replacement with the
approval of the senate.

ARTICLE 30
Right to immunity

Except in cases of high crimes according to law, the president is
immune from prosecution in both civil and criminal matters, during
their term of office. In the event they are charged with high crime
and pending trial they must temporarily step aside. If convicted of
high crime, they will immediately lose office. Pending trial the provi-
sion for 6 months of article 29 will not apply and the vice-president
will immediately be in charge of the office of president until finaliza-
tion of the trial.

CHAPTER IV:
THE JUDICIARY.

ARTICLE 31
The Supreme Court:

1. Is the highest judicial organ of the nation

2. The Supreme Court consists of 11 judges and one of
them is the chief justice of the Supreme Court.

3. Justices and the Chief Justice of the Supreme Court is
appointed by the president with the approval of the Senate, after
being nominated by the president and cannot be dismissed from
office unless requested of the president by both chambers of con-
gress, on the grounds of misconduct or mental incapacity.
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4. Lvong bong va lgi nhuan cac vi nay do quéc hdi quy dinh
va khéng suy gidm trong su6t nhiém ky.

5. Nhiém ky céc vi cham dit vao ltc ho dwoc 70 tudi. Khdng
ai dwoc bé nhiém vao cac chirc vu nay tlr 70 tudi trd 1én.

6. MGi vi c6 thé tlr chirc bang van thw g&i cho téng théng.

7. La co quan xr an cudi cung va chung quyét cho tat ca
moi phién x(r va cac thu tuc khang cao.

8. La co quan cé tham quyén nguyén thiy trén cac lanh vuc
sau day:

(i) Lién hé dén sw xung dot quyén han gitra hanh phap
va lap phéap tr trung wong dén dia phwong.

(ii) Lién hé dén su xung dot quyén han gitra cac chinh
guyén dia phuong va trung wong.

(iii) Phat xuat tlr cac hiép uwéc ky két véi cac quobc gia
khac.

(iv) Duyét xét cac quyét dinh ctia Uy Ban Bau Clr Quéc
Gia lién hé dén bau ctr cac co cau chinh quyén trung wong.

(v) Nhi*rng lanh vwrc khac do luat phap quy dinh.

9. Cha tich Téi Cao Phap Vién thay mat cho toan dan chép
nhan I&i tuyén thé tuyét déi trung thanh véi hi€én phap va quyét tam
bao vé hién phap cua téng thdng, pho téng thdng, cac thanh vién
cua ndi cac, chu tich thwong vién, chu tich ha vién, cha tich Gy ban
bau ctr quéc gia khi cac vi nay chinh thirc nham chtrc.
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4. Remuneration and benefits of these justices are defined
by congress and will not diminish during their term of office.

5. Their term of office will expire when they reach 70. No-
one will be appointed to these offices from the age of 70.

6. Each justice can resign with a written letter sent to the
president.

7. Is the last and final adjudicating organ of all litigations and
appeal processes.

8. Is the organ with original jurisdiction in the following ar-
eas:

(i) Relative to the conflict of powers between the execu-
tive and legislature from the central to local authorities.

(ii) Relative to the conflict of powers between the central
and local governments.

(iii) Matters emanating from agreements signed with
other nations.

(iv) Reviewing decisions of the National Electoral Com-
mission relative to the election of central government organs.

(v) Other areas as provided by law.

9. The Chief Justice of the Supreme Court on behalf of the
people will accept the oath of loyalty to the constitution and deter-
mination to protect the constitution by the president, vice-president,
members of cabinet, president of the Senate, speaker of the House
of Representatives, chairperson of the National Electoral Commis-
sion when these officials assume office.
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DIEU 32
Quyén loi cia tham phan va su van hanh cta TCPV:

Luat phap sé quy dinh ngan sach, lwong bong va lgi nhuan ctia cac
thdm phan T6i Cao Phap Vién. Viéc quan tri tbng quat gudng may
hanh chanh cla t6i cao phap vién, va cac thu tuc can thiét cho céac
phién x(r clia toa sé do chinh T6i Cao Phap Vién quyét dinh. Quyét
dinh t6i hau va chung quyét ctia Téi Cao Phap Vién phai la quyét
dinh cta da s6 tuyét d6i tham phan hién dién trong mot phién xcr
chinh thirc.

DIEU 33 ]
Cac toa an bén dudi Toi Cao Phap Vién:

Luéat phap sé quy dinh viéc thanh |ap cac toa an khac tir trung wong
dén dia phwong, hoac bo nhiém cac tham phan, lwong bong cac vi
nay, to chirc ndi bo, ngan sach va viéc quan tri téng quat cho cac
tda an khac nhau va & nhiéu dang cap khac nhau bén duéi tdi cao
phap vién dé hoan chinh nganh tw phap.

DIEU 34
Quyén han toa an dia phuong:

MOi tinh ho&c thanh phé trirc thudc trung wong phai cé it nhat mot
toa an cé tham quyén giai quyét moi van deé tlr hinh dén ho.

DIEU 35
Van dé quan tri hanh chanh cac toa an:

Viéc quan tri hanh chanh cac tda an sé truc thudc chinh quyén
trung wong.

DIEU 36
Su tuong quan gitra tda an va chinh quyén dia phuong:

Céac chinh quyén dia phuong khong cé quyén thanh 1ap cac toa an.
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ARTICLE 32
Rights and benefits of justices and the operation of
The Supreme Court:

The budget, salaries and remunerations of justices of the Supreme
Court will be provided by law. The management of the administra-
tion of the Supreme Court and the necessary procedures for court
sessions will be determined by the Supreme Court itself. The ulti-
mate and final decision of the Supreme Court is the decision of the
absolute majority of justices present in an official court session.

ARTICLE 33
Courts below the Supreme Court:

The law will provide for the establishment of other courts from the
centre to local areas, or the appointment of judges, their remuner-
ations, internal organization, budget and the general administration
of various courts and courts at different levels under the Supreme
Court in order to complete the judiciary branch.

ARTICLE 34
The jurisdiction of local courts:

Each province or city under direct central government control must
have at least one court with jurisdiction on all matters ranging from
criminal to civil issues.

ARTICLE 35
The administrative machinery of courts

The administrative machinery of courts will depend directly on the
central government

ARTICLE 36
The relationship between courts and local authorities:

Local authorities have no power to establish courts.
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) CHUONG V:
Phan Chia Quyén Lyc Giita Chinh Quyén Trung Uang Va
Cac Chinh Quyén Dija Phuong.

DIEU 37
Quyén han cta chinh quyén trung uong:

Chinh quyén trung wong cé thAm quyén théng qua cac sat luat va
thi hanh cac sat luat nay trén cac Ianh vuc sau day:

. Ngoai giao.

. Qudc phong

. Quoc tich va di tra

. Hinh lu&t, Dan Luat va luat thwong mai.

. Quan tri hanh chanh nganh tw phap.

. Giao théng va van tai.

. Kinh t€, Tai chanh, ngan sach qudc gia va thué khéa toan
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quéc.

8. Tién té, thi trwong chirng khéan va ngan hang.

9. An dinh can lwvong va do lvong.

10. Ngoai thuwong.

11. An dinh bién giGi gitta cac tinh va cac thanh phé truc
thudc trung wong ké ca viéc thanh 1ap cac don vi méi hoac sat
nhap cac don vi hién hanh.

12. Théng tin va thu tin.

13. Luét lao dbng.

14. Canh sat va tri an.

15. Ché d6 lao dong va lvong bong clia cac vién chirc trong
tham quyén clia minh, k& ca cac chirc vu dan ctr.

16. Thwong mai xuyén don vj dia phuong.

17. Phuc hwng van héa va bao ton di tich lich str.

Pho téng théng sé la thanh vién cla ndi cac chiu trach nhiém vé
I&nh vire nay cung véi lanh vire gido duc.

18. Bau clr Quéc Hoi, Téng Thong va Phd Tong Thong, Cac
Hoi Bong Lap Phap, Tinh Trwdng va Pho Tinh Trudng, Thi Trudng
va Pho Thi Trwdng cac thanh phé truc thudc trung wong.
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CHAPTER V:
Separation of powers between the central government and
local governments.

ARTICLE 37
Powers of the central government:

The central government has the power to enact legislations and
implement them in the following areas:

. Foreign affairs

. Defence

. Citizenship and immigration

. Criminal, civil and commercial laws

. The administration of justice

. Communication and transport.

. The economy, Finance, national budget and national tax-

No o, wWwN PP

ation

8. Currency, stock markets and banking

9. Weights and measurements

10. External trade

11. Define boundaries between provinces and cities un-
der direct central control including the creation of new units or the
merging of existing units.

12. Communication and postal services

13. Industrial and labour laws

14. Police and public security

15. Workforce regimes and remuneration of employees
within its jurisdiction, including elected officials.

16. Inter-local trade

17. Cultural restoration and the protection of historical ves-
tiges.

The vice-president shall be the member of cabinet respon-
sible for this area of power together with the area of education.

18. Elections of Congress, the president and vice-president,
local legislative assemblies, provincial chiefs and vice-provincial
chiefs and mayors and deputy-mayors of cities under direct central
control.
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PIEU 38 7 ‘
Trung uong chuyén quyeén:

Chinh quyén trung wong cé thdm quyén théng qua cac sac luat
nhwng phai chuyén quyén thi hanh cac sac luat thong qua cho cac
chinh quyén tinh va thanh phé trwc thudc trung wong trén cac lanh
vire sau day:

1. Luat Gia dinh.

2. Giao duc.

3. N6éng nghiép va ngu nghiép.
4. An Sinh xa hoi.

5. Thong ké.

6. Y té.

DIEU 39
Quyén han chinh quyén dia phuong:

Cac chinh quyén tinh va thanh phé trwc thubc trung wong cé tham
guyén théng qua va thi hanh cac sac luat trén cac lanh virc sau day
trong dia phan ctia minh:

1. Kinh t€, Tai chanh va thué khoa trir thué loi tirc va cac
thué lién hé dén cac lanh virc thudc tham quyén chinh quyén trung
wong.

. Cau c6ng va duwong sa.

Y té.

. Gido duc

. Quy hoach dat dai.

Ky nghé&, ndng nghiép va ngu nghiép.

. Cac lanh vuc tir thién va vo vi loi.

. Tai sdn hoac ng nan cla tinh hoac thanh phé.
. Canh sét va tri an.

10. Phuc hung van héa va bao ton di tich lich st.

11. Ché d6 lao dong va lvong béng clia cac vién chirc trong
tham quyén clia minh ké ca cac chtrc vu dan ctr.

12. An dinh s6 lwgng va ranh gi6i gitba cac don vi hanh
chanh trong pham vi cac tinh va thanh phd truc thudc trung wong
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ARTICLE 38
Powers transferred from the centre:

The central government has the power to enact legislation but must
transfer the implementation of these legislations to provincial and
city governments under direct central control in the following areas:

1.
2.
3.
4.
5.
6.

Family law

Education

Agriculture and fisheries
Social security
Statistics

Health

ARTICLE 39
Powers of local governments

Provincial governments and city governments direct under central
control have the power to enact legislations and implement them
within their territories in the following areas:

1.

The economy, finance and taxes except income tax and

taxes related to areas pertaining to the jurisdiction of the central
government.

2.

tiges.

Sewers and roads

3. Health

4. Education

5. Land management and planning
6.
-
8
9
1

Industries, agriculture and fisheries

. Charitable and non-profit areas

. Assests and liabilities of the province or city

. Police and security

0. Cultural restoration and the protection of historical ves-

11. Labour regimes and remunerations of all officials within
their jurisdiction including elected officials.

12. Determine the number of and boundaries between ad-
ministrative units within provinces and cities under direct central

control
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13. Ché do6 va phuwong thirc quan tri cac don vi hanh chanh
trong pham vi cac tinh va thanh phé truc thudc trung wong.

DIEU 40
Cac 1anh vuc quyén han con lai:

Tét ca nhirng Iinh virc nao khéng dwoc nhac tdi trong chuong V
déu thudc vé tham quyén cla chinh quyén trung wong. Tuy nhién
véi sy dong thuan cla cac chinh quyén tinh va thanh phé truc
thudc trung wong lién hé, chinh quyén trung wong co thé thong qua
cac sat luat nhwng chuyén quyén thi hanh cac sac luat nay cho cac
chinh quyén tinh hoac thanh phé nay.

CHUONG VI:
Ché D6 Bau Cit Hanh Phap Va Lap Phap Tir Trung Uang
Pén Dia Phuwong Gom Cac Tinh Va Cac Thanh Pho Truc
Thudc Trung Uong.

PIEU 41
Ché d6 bau ctr.

Bau clr sé ti€én hanh theo luat dinh. Tuy nhién cac diéu can ban sau
day can phai tuan hanh:

1. Hanh Phép tai trung wong (Téng Thong va Pho Tong
Théng trong cung lién danh trén toan quéc) va dia phuong (Tinh
Truwdng va Pho Tinh Trwdng trong cung mét lién danh trong tinh,
hoac Thi Trwdng va Phé Thi Trwdng trong cung mot lién danh trong
thanh phd) phai bau phiéu kin, lién danh déc cr phai dat dén da s
tuyét doi. Néu két qua chinh thirc vong dau khdng hoi da diéu kién
nay thi bau ctr vong nhi phai dwogc té chirc trong vong mot thang ké
tlr ngay c6 két qua. vVong nhi chi 2 lién danh cao phi€u nhat duwoc
quyén tranh ctr, sau khi da loai trtr nhirng lién danh cao phi€u hon
nhwng da rat lui hgp phap, néu cé. Sau vong nhi, lién danh cao
phi€u hon sé& thang ct.

2. Ha Vién Qu6c Hoi va cac Hoi Bong Lap Phéap clia cac tinh
hoac thanh phé trwc thudc trung wong phai bau phi€u kin nhu sau:
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13. Regimes and measures to administer administrative
units within provinces and cities under direct central control

ARTICLE 40
Residual powers:

All areas of power not mentioned in Chapter V will belong to the
central government. However, with the consent of related govern-
ments of provinces and cities under direct central control, the cen-
tral government can enact legislations but transfer their implemen-
tation to these provincial and city governments.

CHAPTER VI:

Regime of election of the executives and legislatives from

the centre to localities including provinces and cities un-
der direct central control.

ARTICLE 41
Electoral regime:

Elections will take place in accordance with law. However, the fol-
lowing basic conditions must be complied with:

1. The executives at the central level (the president and
vice-president in the same ticket nationally) and local level (pro-
vincial chiefs and deputy provincial chief in the same ticket in the
province, or mayor and deputy mayor in the same ticket in the city)
must be elected by secret ballot, the successful ticket must reach
the absolute majority. If the official result does not provide for this
condition then a second round election must be organized within
one month of the date of the result. Only two tickets with the high-
est vote can participate in the second round, after the elimination
of tickets with higher votes but lawfully withdrawn if any. After the
second round, the ticket with the higher vote will win the election.

2. The House of Representatives and Legislative Assem-
blies of the provinces and cities under direct central control must be
elected by secret ballot as follows:

g 302, oo




Du Thao HIEN PHAP VIET NAM

(i) C6 2 hinh thire tranh c&r song hanh: trng ctr don danh
trc ti€p tr cac don vi tranh ctr lién hé, hoac ng clr theo danh
sach &rng vién chinh thirc dwgc cac chinh dang thanh 1ap. Cu tri
trong cac don vi tranh clr sé bau cho cac ca nhan tranh ctr. C tri
toan qudoc hoac toan tinh hay thanh pha lién hé sé bau cho toan thé
chinh dang theo danh séach .

(ii) MAi don vi tranh ctr chi dwoc clr mot dan biu hoac
nghl vién vao Ha Vién Quéc Hoi hoac Hoi E)ong Lap Phép lién hé.
Ung vién nao dat dugc da s6 twong ddi sé dac ctr.

(iii) Bon vi tranh ctr Ha Vién do Uy Ban Bau Clr Quéc
Gia quy dinh theo chwong IX trén cac nguyén tac sau day:

(iv) M@i tinh va thanh ph6 trirc thude Trung Uong chia
thanh nhirng don vi tranh ctr trung binh 500.000 dan moi don vi.

(v) Tinh hoac thanh ph6 tric thudc trung wong c6 it nhat
1 don vi cho du dan s6 thap hon 500.000

(vi) Khi dan s6 thang du trong tinh hoac thanh phd truc
thudc trung wong khoéng dat dén 300.000 thi khdng duoc thanh lap
don vi tranh cr thém ma dan sé thang du nay duoc phan phéi déu
cho cac don vi khac

(vii) Dan sb can cu trén thong ké chinh thirc méi nhat
cula chinh phu.

(viii) Bon vi tranh c&r H6i Bong Lap Phap bia Phuong la
cac quan, huyén va nhirng don vi trirc thudc khac

(ix) Sau khi da cé két qua cudc bau clr tir cac don vi
tranh ctr, mdi chinh dang s& dugc b6 sung bang mot s6 (rng vién
d&c ctr tir trong danh sach da ndp v&i muc tiéu lam cho sé (ng vién
d&c clr ctia moi chinh dang dat dén con sd twong xing nhét vai ty
lé s6 phiéu téng quat ma ho dat dwoc. CAc (rng ctr vién dic cir tir
cac don vi tranh ctr khong dwoc thay doi.
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(i) There are 2 parallel methods of standing for election:
individual candidates direct from related electorates, or as part of
lists of candidates officially formed by political parties. Voters in
electorates will vote for individual candidates. Voters in the whole
country or the whole province or city in question will vote for the
whole party according to the lists.

(i) Each electorate can only elect one representative or
deputy to the House of Representatives or related local legislative
assembly. The candidate with a relative majority will be elected.

(i) The House of Representatives electorates will be
determined according to Chapter I1X on the following principles:

(iv) Each province and city under direct central con-
trol shall be divided into electorates with an average population of
500,000 each.

(v) Each province or city under direct central control will
have at least 1 electorate even when they have a population below
500,000

(vi) If the surplus population in a province or city under
direct central control does not reach 300,000 no additional elector-
ate can be formed but the surplus population will be evenly distrib-
uted to other electorates.

(vii) The population will be based on the latest official
census of government.

(viii) Electorates for elections to the local legislative as-
semblies are the urban, rural districts and other units under imme-
diate local control.

(ix) After the result of voting in electorates, each political
party will be complemented with a number of successful candidates
from the list aleady submitted with the aim of making the number
of successful candidates for each political party reach the numbers
most accurately reflecting the proportion of total votes they have
achieved. The successful candidates from electorates remain un-
changed.
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(x) S6 lwong rng vién dac clr tir danh sach cao gép 2
lan s6 don vi tranh cr toan quéc, toan tinh hodc toan thanh phé
trire thubce trung wong.

(xi) Chinh dang nao khdéng dat dwoc ty Ié s6 phi€u 5%
toan quoc tré Ién (cho Ha Vién) hodc toan tinh hoac toan thanh phd
trc thudc trung wong (cho Hoi Bong Lap Phap bia Phuwong) sé
khong dwoc bd sung tir danh sach.

(xii) Chinh dang nao dat dwgc con sd tng vién déc ctlr
tlr cac don vi tranh clr cao hon ty 1é s6 phi€u toan quéc hoac toan
tinh hodc toan thanh phd ma ho cé, sé dwoc gitra s6 ghé thang dw.

(xiil) Cac chtrc vu cha tich va phé chu tich ha vién cling
nhu chu tich va phé cha tich hoi déng lap phap dia phuwong do cac
dan bi€u va nghi vién lién hé bau Ién trong vong 8 tuan sau ngay co
két qua bau ctr, tlr hang ngii cac dan biéu va nghi vién dac cr.

3. Thuong Vién Qudéc Hoi phai bau phi€u kin va don danh
nhu sau:

Ct tri mdi tinh ho&c thanh phé truc thude trung wong dwoc quyén
bau 2 thuwong nghi si vao Thuwgng Vién Qudc Hoi. Hai rng vién
dwoc sd phiéu cao nhét sé déc ctr. Cac chirc vu chi tich va phé
cha tich thuwong vién dwoc cac thwgng nghi st bau Ién trong vong 8
tuan sau ngay c6 két qua bau ctr tr hang ngi cac thuwong nghi si.

4. Téng Thong sé cong b6 cac ngay tong tuyén cl¥ cac co
céu chinh quyén trung wong va dia phwong. Bau ctr phai dién ra
khéng sém hon 3 thang tir ngay man nhiém ky, trong mét ngay Chu
Nhéat. Céng b6 phai dua ra tr 6 dén 7 thang trudc ngay bau ctr.

5. Ngay tong tuyén clr cac co cau chinh quyén dia phwong
sé dién ra 2 nam sau ngay tong tuyén clr trung wong, sai biét trwéc
sau khoéng qua 1 thang.
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(x) The number of successful candidates from the list is
twice the number of electorates in the country or province or city
under direct central control.

(xi) A political party unable to achieve a proportion of
5% of the national votes (for the House of Representatives) or the
whole province or city under direct control (for the local legislative
assembly) will not be entitled to complementation from the list.

(xii) The political party achieving a number of success-
ful candidates from electorates higher than the proportion of votes
they obtain nationally or in the province or city, will be able to keep
the extra seats.

(xiii) The positions of speaker and deputy speaker of the
House of Representatives or speaker or deputy speaker of the local
legislative assemblies will be elected by the related representatives
and local deputies within 8 weeks of the election results, from the
ranks of elected representatives and deputies

3. The Senate will be elected by secret ballot and individual
candidates as follows:

Voters in each province or city under direct central control can elect
2 senators to the Senate. The 2 candidates with the highest votes
will be elected. The positions of president and vice-president of the
Senate will be selected by the senators from among their ranks
within 8 weeks from the date of the election result.

4. The president will announce the date of general election
for central and local government organs. The election must take
place not earlier than 3 months from the date of expiry of the terms
of office, on a Sunday. The announcement must be made within
from 6 to 7 months before the date of election.

5. The date of general election for local government organs
will take place 2 years after the central government general elec-
tion, within 1 month of the exact date on either side of the calendar.
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) CHUONG VII:
Quyen han cia Hanh Phéap Va Lap Phap Tai Dia Phuong:

DIEU 42
Quyén han cla tinh trudng va thi truéng:

Tinh trwdng hoac Thi trvdng co6 cac trach nhiém va quyén han nhw
sau:

1. La vién chirc cao cap nhat ctia Tinh hoac Thanh Phé lién
hé va chi huy trwdng cac luc lwvgng an ninh, canh sat va cong an
dia phwong, trlr cac lwc lwgng tri an va quan doi thudc tham quyén
trung wvong.

2. Ky dé phé chuan hoac phu quyét cac dw luat duwoc Hoi
Dong Lap Phap thdng qua. Trong treong hop phu quyét phai g&i lai
Hoi Bong trong vong 8 tuan kém theo mot van ban néi I1én nhirng
bat dong y kién ctia minh. Néu Hoi Bong mot lan nira thdng qua
v&i da so it nhat 2/3 thi dw luat duwong nhién tré thanh luat. Trong
tredng hop tinh trwdng hodac thi tredng khoéng g&i tra du luét lai HoI
Dong trong vong 8 tuan thi sé dwong nhién tré thanh luat.

3. Bé trinh HOi Bong Lap Phap bia Phuong cr 3 thang
trurde tai khdéa moi nam mot du luat vé ngan sach dia phwong cho
tai khéa sap toi.

4. B6 nhiém cac uy vién cla Uy ban hanh chanh tinh hoac
thanh phd lién hé cling nhu tat ca cac chirc vu cong chirc trong dia
phuong.

5. Chu toa cac phién hop ctia uy ban hanh chanh.

6. Bé trinh trwéc HOi Bong Lap Phap Bia Phuwong nhirng duw
luat xudt phat tir hanh phap dia phuong.

7. Hanh x(r tat ca moi quyén hanh phap dé diéu hanh cong
viéc dia phuong.
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CHAPTER VII:
The powers of the local executive and local legislature:

ARTICLE 42
Powers of the provincial chief and mayor:

The provincial chief or mayor has the following responsibilities and
powers:

1. They are the highest ranking official of the related prov-
ince or city and command all local security, police and public safety
forces, with the exception of security and military forces under cen-
tral jurisdiction.

2. Sign into law or veto all draft laws passed by the local
legislative assembly. In the case of vetoes, they must return to the
assembly within 8 weeks together with a written document citing
their disagreements. If the assembly once again passed such draft
law with a majority of at least 2/3 then the draft law will become
law automatically. In the event the provincial chief or mayor fails to
return the draft law within 8 weeks, it will also automatically become
law.

3. Submit to the local legislative assembly 3 months before
the each financial year a draft law on the local government budget
for the next financial year.

4. Appoint all commissioners for all administrative commis-
sions of related provinces or cities as well as all public employees
in the localities.

5. Chair all meetings of administrative commissions

6. Submit to the local legislative assembly all draft legisla-
tions originating from the local executive

7. Exercise all executive powers to administer all local af-
fairs.
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DIEU 43
Bau crva ing ctr

Moi cong dan Viét Nam 21 tudi tr@ Ién , néu c6 quyén bau clr, déu
dwoc quyén tng cir va dac clr vao cac chirc vu Tinh tredng, phd
tinh trvdng hodc Thi Trwdng, pho thi trudng cac thanh phé tryc
thudc trung wong.

PIEU 44
Nhiém ky:

Nhiém ky tinh trwdng, pho tinh trwéng, thi truéng, pho thi tredng la
4 nam.

DIEU 45
Dién khuyét chirc vu:

Trong trwong hop cac chirc vu néu trong diéu 44, néu chirc vu clia
vi truéng nhiém bi bd tréng quéa 6 thang thi vi ph6 nhiém sé thay
thé cho hét nhiém ky. Trong trwdng hop chirc vu phé nhiém bi bo
tréng qua 6 thang, thi vi tredng nhiém co6 thé dé ctr nguoi thay thé
V@i sy phé chuan cta Hoi Bong Lap Phap Dia Phuwong. Néu ca 2
chtrc vu bo tréng qua 6 thang thi Hoi Bong Lap Phap bia Phuong
sé dé clr nguoi thay thé cho dén hét nhiém ky, trir khi phan con lai
clia nhiém ky qua 2 nam thi phai té chirc bau ctr lai. Trong tredng
hop bd tr6ng khdng qua 6 thang thi th& ty thira nhiém néu trén sé
ap dung cho dén khi dwong s tré lai chic vu.

DIEU 46
Quyén mién nhiém:

Ngoai trir trong trwong hop trong tdi theo luat dinh, tinh trwéng
va thi trwdng dwoc quyén mién nhiém khéng bi truy td trén ca 2
phuong dién hinh 1an ho, trong nhiém ky cia minh. Trong trudng
hop bi truy t6 trong tdi va cho xét xtr thi phai tam thai rai khéi chire
vu. Néu bi két an thi lap tirc mat chirc vu. Trong truo'ng hop cho xét
xtr thi diéu kién 6 thang clia diéu 45 khong ap dung va vi phé nhiém
sé lap tirc xtr ly thuwdng vu cho dén khi vu an cham dut.

<23 .309. 2o



Du Thao HIEN PHAP VIET NAM

ARTICLE 43
Voting and standing for election:

All Vietnamese citizens 21 years old and over, if eligible to vote,
may stand for election and be elected to the offices of provincial
chief, deputy provincial chief, or mayor, deputy mayor of cities un-
der direct central control.

ARTICLE 44
Terms of office:

The termsof office of the provincial chief, deputy provincial chief,
mayor, deputy mayor are 4 years.

ARTICLE 45
Filling in vacancies

In cases related to positions mentioned in Article 44, if the principal
office holder position is vacant for more than 6 months, the dep-
uty will occupy it until the expiry of the term of office. In the event
the deputy position is vacant for more than 6 months, the principal
officer may nominate a replacement with the approval of the lo-
cal legislative assembly. In the event both the principal and deputy
positions are vacant for more than 6 months, the local legislative
assembly will nominate replacements until the expiry of the term of
office, except when the balance of the term exceed 2 years, then
a new election must be organized. In the event the vacancy is less
than 6 months, the above order of replacement applies only until
the office holders resumes their positions.

ARTICLE 46
The right to immunity

Except in cases of high crime in accordance with law, the provincial
chief and mayor have immunity from criminal and civil proceedings
during their terms of office. In the event they are prosecuted for high
crime and pending trial, they must stand aside from office tempo-
rarily. If convicted they will immediately lose office. Pending trial the
6 months condition of Article 45 shall not apply and the deputy will
immediately act in the position until the trial has been completed.
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DIEU 47
H6i Dong Lap Phap Dia Phuong:

1. HG6i Bong gbm cac nghi vién dwoc bau tlr cac don vi tra-
nh c&r don danh va cac nghi vién duwoc bau theo danh sach theo
Chuong VI. S6 nghi vién theo danh sach gap 2 lan s6 nghi vién
bau theo don vi. Nhiém ky Hoi Bong 1a 4 nAm. Méi nghi vién c6 mot
phiéu trong hoi dong.

2. Moi dv luat phai dwoc Hoi Bong théng qua bang da sd
tuyét déi nghi vién hop va trong vong 8 tuan phai chuyén Ién tinh
trwdng hoac thi trrdng dé ky va phé chuan dé tr@ thanh luét.

3. M6t dv luat khdng can duoc tinh tredng hoac thi treédng
phé chuan nhwng van tré thanh luat va co hiéu lwc néu dwoc thong
gua ttr dau véi it nhat 2/3 nghi vién trong hdi déng hién dién.

4. HOi Bong co thé dé xwdng va thong qua tat ca cac dy luat
trén tat cad moi lanh vuc thudc tham quyén cta minh nhw quy dinh
trong Chuwong V cla hién phap.

5. Moi nghi vién déu khong thé bi truy t6 trén phwong dién
ho tlrc dan luat vi nhirng |&i phat bi€u ctia minh trong Hoi Dong.

6. Moi cong dan Viét Nam 21 tudi tr& 1én, néu c6 quyén bau
clr, déu c6 quyén rng clr vao Hoi Bong.

7. Nghi vién la mdt cdng viéc toan thdi va cac duong sw
khong thé trong nhiém ky, ddm nhan nhirng céng viéc c6 lgi nhuan
khac, ké ludn ca cac chirc vu dan ctr hodc cong chirc tlr trung wong
dén dia phuong.

8. M6t nghi vién, trong nhiém ky clia minh, khéng thé bj bét,
giam cam, luc soat hodc luc soat co thé, trir phi bi bt qua tang
dang vi pham mot t6i hinh luat thi c6 thé bi luc soat hoac luc soat
co thé. NEu bi truy td vi mot toi hinh luat va bi két an thi sé lap tirc
mat chirc.Trong khi bi truy t6 dwoc dwong nhién tai ngoai hau tra
va hanh xt chirc vu ctia minh.
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ARTICLE 47
The local legislative assembly:

1. The assembly comprises deputies elected from single
seat electorates and deputies elected in accordance with lists as
per Chapter VI. The number of deputies from lists is twice the num-
ber of deputies from electorates. The terms of office of the assem-
bly are 4 years. Each deputy has one vote in the assembly.

2. All draft legislations must be passed by the assembly with
an absolute majority and within 8 weeks it must be submitted to the
provincial chief or mayor for their signature and approval.

3. A draft legislation needs not the approval of the provincial
chief or mayor to become law and take effect if it is passed ab initio
by at least 2/3 of deputies in the assembly present.

4. The assembly may initiate and passed all draft laws in all
areas within its jurisdiction as defined in Chapter V of the constitu-
tion.

5. All deputies are immune from civil prosecution for all their
statements within the assembly.

6. All Viethamese citizens 21 years old and over, if eligible to
vote, have the right to stand for election to the assembly.

7. Being a deputy is a full time employment and the incum-
bent during the term of office, cannot hold any other income earning
employment, including elected offices or public service positions
either with the central or local governments.

8. A deputy, during their terms of office, shall not be arrest-
ed, incarcerated, searched or body-searched. Unless caught fla-
grante delicto in a criminal act, then they can be searched or body-
searched. If prosecuted on criminal charges and convicted, they
will immediately be dismissed from office. While being prosecuted
they are automatically granted bail and continue to exercise the
duties of their office.
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9. Chi tiét hinh thirc t6 chirc n6i bd cud Hoi Bong, thi tuc bo
phi€éu ndi bd va nhém hop hdi dong, nhirng thd tuc dé hdi dong chu
toan nhiém vu hién dinh cta minh sé dwoc luat phap dia phuong
quy dinh.

10. Mi nghi vién déu cé quyén dwa ra cac du luat dé trinh
hoi déng dé thong qua.

11. Khi mdt nghi vién déc ctr tlr danh sach chinh dang tir
chirc hoac khong thé tiép tuc phuc vu vi mot ly do khac, chinh dang
b6 nhiém nguoi thay thé.

12. Khi mét nghi vién dac ctr tr mot don vi tranh ¢ty tir chirc
ho&c khong thé ti€p tuc phuc vu vi mét ly do khac, néu nhiém ky
con lai hon 2 nam thi phai bau ctr bo tic. Néu it hon 2 nam thi cé
hai trieong hop: mot la chinh dang lién hé sé bo nhiém nguoi thay
thé trong trvdng hop nghi vién cda chinh dang, hai la hanh phap
dia phwong sé bd nhiém nguoi thay thé trong tredng hop nghi vién
doc lap.

CHUONG VII:
Nhitng dieu khoéan nén tang khac:

DIEU 48
Ngan sach giao duc, khoa hoc va phuc hung van héa:

Giao duc, khoa hoc va phuc hung van héa: it nhét l1a 15% ngan
sach trung wong va 15% ngan sach dia phwong phai danh cho cac
van dé giao duc, khoa hoc va phuc hung van héa.

DIEU 49
H&u qua cua tinh vi hién:

T&t ca moi luat phap, tat ca moi tac dong, séc Iénh clia cac nganh
hanh phap hoac lap phap, tir dia phwong dén trung wong, di nguoc
v&i hi€n phap déu khong coé hiéu lwc.
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9. Details of internal organizational process of the assembly,
procedures for internal voting and assembly meetings, procedures
for the assembly to carry out its constitutional mandate will be de-
fined by local laws.

10. Each deputy has the right to propose draft laws for the
assembly to pass.

11. When a deputy elected from a party list resigns or loses
the ability to serve for any other reason, the relevant party will ap-
point a replacement.

12. When a deputy elected from an electorate resigns or
loses the ability to serve for any other reason, if the balance of the
term of office exceeds 2 years, there must be a by-election. If it is
lesser than 2 years, there are 2 circumstances: first, if the represen-
tative belongs to a political party, then this political party will appoint
a replacement. Second, the local executive will appoint a replace-
ment in the case of an independent representative.

CHAPTER VIII:
Other fundamental provisions:

ARTICLE 48
Budgets for education, science and cultural
restoration:

Education, science and cultural restoration: At least 15% of central
government budget and 15% of local government budgets must be
reserved for education, science and cultural restoration matters.

ARTICLE 49
Consequences of unconstitutionality

All laws, all acts, all decrees of the executives or legislatives, from

local to central governments, contrary to the constitution, shall be
invalid.

<23 314, 2o




Du Thao HIEN PHAP VIET NAM

PIEU 50
Thi hanh hién phap va luat phap:

1. Céac chinh quyén lién hé sé thdng qua nhirng luat phap
can thiét dé thi hanh cac diéu khdan cda hién phap.

2. Cac toa an co trach nhiém ap dung va giai thich hién
phap va céc luat phap da duwoc théng qua.

3. C6 tinh xen lan vao hoac can tré ti€n trinhcong ly hoac
sy lam viéc clia quan toa trong khi quan toa thi hanh nhiém vu cta
minh la mot trong tdi hinh luét.

PIEU 51
Tai tro ngan sach cho dia phuong:

Chinh quyén trung wong co6 trach nhiém tai tro ngan sach cho cac
chinh quyén tinh va thanh phé tric thudc trung wong tr ngan sach
trung wong, trong pham vi khad nang cda trung wong va theo luat
dinh. Tuy nhién moi s tai tro déu phai theo nguyén téc binh déng
va khong thién vi.

PIEU 52
Xung dét quyén luc:

1. Khi c6 su xung dot gitta cac sac luat, sac Iénh hoic tac
dong chia chinh quyén trung wong va chinh quyén dia phuong thi
chinh quyén trung wong sé& wu thang va chinh quyén dia phuong
sé nhuwong buéc & mire dé va trong pham vi ctia sw xung dét.

2. Nhirng quyét dinh clia cac toa an cap cao hon sé co tac
dung rang budc cac quyét dinh clia cac tda an thap hon.

PIEU 53
Tuong quan giita sic ludt va ngan sach:

1. Tat ca moi chi khoan clia ngan sach tlr trung wong dén
dia phuong déu phai dwoc théng qua b&i mot sat luat chinh thirc
clia chinh quyén lién hé. Khong bao gi¢ ¢6 chi khéan ma khéng cé
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ARTICLE 50
The implementation of the constitution and laws

1. Governments at the appropriate levels will pass neces-
sary laws to implement the provisions of the constitution.

2. The courts have the responsibility to apply and explain
the constitution and laws passed.

3. To intentionally interfere with or obstruct the course of jus-
tice or the working of a judge while they are performing their duties
constitutes a high crime.

ARTICLE 51
Budgetary assistance for local governments

The central government has the duty to provide assistance to the
budgets of governments of provinces and cities under direct central
control from the national budget, within the means of the central
government and in accordance with law. But all assistance must
follow the principle of equity and without bias.

ARTICLE 52
Conflict of powers:

1. When there is conflict between laws, decrees or actions
of central and local governments then the central government will
prevail and the local governments will submit to the extent and with-
in the scope of the conflicts.

2. The judgements of the higher courts will have binding
effects on those of lower courts.

ARTICLE 53
Relationship between legislations and budgets:

1. All expenditures from central to local governments must
be authorised by an official legislation of the related governments.
There shall be no expenditure without related authorising legisla-
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sac luat lién hé cho phép.

2. Trong trvong hop qua thoi han ma ngéan sach méi chwa
dwoc thdng qua thi cac chi khoan dwong nhién dwoc duy tri & mirc
dd ngan sach ci. Khi ngan sach méi théng qua thi sé c6 hiéu luwc
hoi t6.

3. Trong trwong hop thuwong vién hoac ha vién quéc hoi
khong chap nhan thdng qua dw luat ngan sach cla tong théng thi
vién lién hé phai néu ra bang van ban nhirng Iy do va dé an tu chinh
cu thé trong vong 8 tuan ke tlr ngay tong théng dé trinh, néu khong,
dv luat ngan sach duwong nhién cé hiéu luc.

4. Trong trvong hop hdi dong lap phap dia phwong khong
chap nhan théng qua dv luat ngan sach cua tinh trudng hoac thi
trurdng thi hoi ddng phai néu ra bang van ban nhirng ly do va dé an
tu chinh cu thé trong vong 8 tuan ké tir ngay tinh trwdng hoac thj
trdgn dé trinh, néu khdng, du luat ngan sach dwong nhién c6 hiéu
lwc.

PIEU 54
Tinh bat kha hai to:

Khong mét séc luat nao cé thé dwoc ap dung hoi td trir khi dwoc

quy dinh trong hién phap.

, CHUONG IX:
Uy Ban Bau Cit Quéc Gia (UBBCQG)

PIEU 55
Trach nhiém UBBCQG

UBBCQG c6 cac trach nhiém sau day:

1. Thanh Iap, duy tri va cap nhat danh sach ct tri va dang
phai toan qudc va tai cac dia phuong
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tion.

2. In circumstances where the new budget could not be
passed despite the expiry date of the old budget, expenditures are
automatically maintained at the same level as the old budget. After
the new budget has been passed, its effect shall be applied restro-
spectively.

3. In the event the Senate or House of Representatives
does not agree to pass the draft budget of the president then the
related chamber must express in writing their reasons and concrete
proposed amendments within 8 weeks of the date submitted by the
president, otherwise, the draft budget will automatically take effect.

4. In the event the local legislative assembly does not agree
to pass the draft budget of the provincial chief or mayor then the re-
lated assembly must express in writing their reasons and concrete
proposed amendments within 8 weeks of the date submitted by the
provincial chief or mayor, otherwise, the draft budget will automati-
cally take effect.

ARTICLE 54
Non-retrospectivity:

No laws shall be applied restrospectively unless otherwise stated

by the constitution.

CHAPTER IX:
The National Electoral Commission (NEC)

ARTICLE 55
Duties of the NEC

The NEC has the following duties:

1. Establish, maintain and update national and local regis-
ters of voters and political parties
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2. Hwdng dan quan chang vé hé théng chinh tri va phuong
thirc bau ctr

3. Quy dinh cac diéu Ié can thiét va duyét xét don ghi danh
chinh thirc cac chinh dang sinh hoat trong méi trwedng chinh tri

4. Giam sat hoat déng va tai chanh cac chinh dang

5. T6 chirc, gidm sat va hoan tat cac cudc bau ctr tir trung
wong dén dia phwong trong tinh than chi cong vo tw va trong pham
vi luat phap ciing nhu hién phap

6. Quy dinh va diéu chinh bién gi¢i gitra cac don vi tranh clr
ha vién qudc hoi theo cdng bang va |& phai, can c trén cac yéu té
dan s, kinh t€, dia ly va nhirng yéu t6 can thiét khac.

PIEU 56
Thanh phﬁn UBBCQG

1. Uy Ban Bau C* Quéc Gia s& gdom 1 cha tich, 1 phé chu
tich va 3 Qy vién, lam viéc toan thoi, duwoc téng thong dé clr va
thwong vién thong qua, v&i nhiém ky la 6 nam va cé thé duoc tai
dé ctr khong gi¢i han nhiém ky.

2. Uy ban quyét dinh theo da s6 tuyét déi va vi cha tich cé
phiéu quyét dinh

3. Luong bbng cac Uy vién, co cau hanh chanh va chi tiét
khéac ctia Uy Ban sé& do luat dinh.

Bu‘-f’u 57
Tham quyén duyét xét cac quyét dinh cia UBBCQG

1. Toi Cao Phap Vién c6 tham quyén nguyén thly duyét xét
cac quyét dinh cta uy ban lién hé dén cac cudc bau clr cac dinh
ché trung wong, hoac vi chinh T6i Cao Phap Vién nhan thay cé
nhu cau, hoac vi qua khang cao moét quyét dinh cta y ban tir mot
nguyén don.
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2. Provide guidance to the public relative to the political sys-
tem and voting methods

3. Define rules required and consider official registration ap-
plications from political parties operating in the body politic.

4. Supervise the activities and finances of political parties

5. Organise, supervise and finalise all elections from central
to local governments in the spirit of justice, impartiality and in accor-
dance with law and the constitution

6. Define and adjust boundaries between lower house elec-
torates with justice and equity, based upon population, economic,
geographical and other necessary factors.

ARTICLE 56
Composition of the NEC

1. The NEC shall comprise 1 chairperson, 1 deputy chair-
person and 3 commissioners, working full time, nominated by the
president and approved by the Senate, with terms of office of 6
years and renewable without limit as to number of terms of office.

2. The commission makes decisions based on an absolute
majority and the chairperson has the casting vote.

3. The remuneration of commissioners, the administrative
structure and other details of the commission will be determined by
law.

ARTICLE 57

Jurisdiction to review decisions of the NEC

1. The Supreme Court has original jurisdiction to review de-
cisions of the Commission relative to the elections of central gov-
ernment institutions, or when the Supreme Court of its own motion
sees the need, or through the appeal against a decision of the
Commission by an applicant.
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2. Cac toa an céap tinh va thanh phé tryc thudc trung wong
c6 tham quyén duyét xét cac quyét dinh clia Gy ban lién hé dén cac
cudc bau ctr cac dinh ché dia phuong, qua khang cao mot quyét
dinh cua ay ban ttr m6t nguyén don.

3. Cac toa an cap tinh va thanh phé truc thudc trung wong
c6 tham quyén duyét xét cac quyét dinh cta Gy ban c¢o tinh hanh
chinh hodac thid tuc khac. Tru s& chinh thirc hoac noi cw trd cla
nguyén don sé quyét dinh toa an nao c6 tham quyeén.

CHUONG X:
Tu Chinh hien phap:

DIEU 58
Diéu kién tu chinh

Hién phap c6 thé dwoc tu chinh theo cac diéu kién nhw sau:

1. Diéu khoan tu chinh phai dwoc it nhat 1/ 5 so dan biéu dé
nghi.

2. biéu khoan tu chinh phai dwoc lvbng vién qudc hoi thdng
qua bang da sd it nhat 3 thanh vién mbi vién trong nhém hop
riéng.
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2. Courts at the province or city under direct central control
level have jurisdiction to review decisions of the Commission rela-
tive to the elections of local institutions, through appeals against a
decision of the Commission by an applicant.

3. Courts at the province or city under direct central control
level have jurisdiction to review decisions of the Commission of an
administrative or other procedural nature. The official office location
or address of the applicant will define which court has jurisdiction.

CHAPTER X:
Amending the constitution:

ARTICLE 58
Requirements for amendments:

The constitution may be amended with the following conditions:

1. The amendment must be proposed by at least 1/5 of the
representatives.

2. The amendments must be passed by a majority of at least
% of members of both houses of Congress in separate sessions.
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TAI IEU THAM KHAD:
I. HIEN PHAP CAC QUOC GIA SAU DAY:

Hoa Ky

Cong Hoa Xa Hoi Cha Nghta Viét Nam
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Phap

Pai Loan

Nhat Ban

Lién Bang Nga

Gia Na bai

Tan Tay Lan

Basic Laws ctia Do Thai
Hoa Lan
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www.jica.go.jp/E-info-part
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International Covenant on Civil and Political Rights and Australian
Reservations and Declarations
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Nho Giao, Tran Trong Kim (Tan Viét Sai Gon xuat ban)

Political Science by Jacobson and Lipman (Barnes & Nobble xuat
ban)
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A Histiry of Political Theory by George H Sabine (Ed 1963)
Comparative Government by SE Finer (Allen Lane Ed)
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